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United States Court of Appeals fof the 

District of Columbia 


A In the Supreme Court of the District of Columbia 

Criminal No. 56985 j 

UNITED STATES OF AMERICA j 

VS. ! 

MORRIS E. IRWIN, EDWARD J. GIBSON, LEONARD 
F. HILL, WILBER S. CARROLL, MORRIS A. MA- 
HONE, FRANK E. CRANDALL, JAMES McIN- 

TYRE, DEFENDANTS. ! 

I 

I 

I 


Notice of Appeal 

Morris E. Irwin, Edward J. Gibson, Leonard F. Hill, 
Wilber S. Carroll, Morris A. Mahone, Frank E. Crajndall, 
James McIntyre, present address of all being 200 iNine- 
teenth Street, Southeast, Washington, D. C., Appellants. 

Attorneys for appellants, Harry T. Whelan, 416 Fifth 
Street, Northwest, and Charles E. Ford, 424 Fifth 8jtreet, 
Northwest, Joseph D. Kelly, 406 5th St., N. W. 

Offense—Violation of Sections 865 and 866 of the Dis¬ 
trict of Columbia Code; and Section 37 of the United States 
Penal Code. j 

Date of Judgment—February 21, 1936. I 

Brief description of judgment or sentence—Morris E. Ir¬ 
win, 2 to 6 years; Edward J. Gibson, 2 to 4 years; Wilber 
S. Carroll, 1 year to 18 months; Leonard F. Hill, II to 2 
years; Frank E. Crandall, 4 months to 1 year and liday; 
Morris A. Mahone, 4 months to 4 months and 1 day; jjames 
McIntyre, 4 months to 4 months and 1 day. 

Name of prison where now confined, it not on bail-^Dis- 
trict of Columbia Jail. 
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We, the above-named appellant, hereby appeal to the 
Court of Appeals of the District of Columbia from the 
judgment above-mentioned on the grounds set forth below. 

MORRIS E. IRWIN, 
i EDW. J. GIBSON, 

LEONARD F. HILL, 

WILBER S. CARROLL, 

! MORRIS A. MAHONE, 

FRANK E. CRANDALL, 

James McIntyre, 

Appellants. 

Bv CHARLES E. FORD, 

his attorney. 

HARRY T. WHELAN, 

CHAS. E. FORD, 

JOSEPH D. KELLY, 

i Attorney for Appellant. 

Date February 25th, 1936. 


Grounds of Appeal 

1. The jury was illegally constituted for the reason that 
eight of the members sitting on the jury were either em¬ 
ployed by the United States Government, or had contracts 
with the United States Government. 

2. That the evidence against the defendants was pro¬ 
cured as a result of illegal and unconstitutional search and 
seizure, and was admitted against the defendants over their 
objection which was seasonably made. 
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Docket Entries, Criminal, On Appeal 
In the Supreme Court of the District of Columbia 

Criminal No. 56985 j 

UNITED STATES OF AMERICA ! 


1. MORRIS E. I RAVIN 

alias DUTCH IRWIN ! 

2. EDWARD J. GIBSON j 

3. WILBUR S. CARROLL 

4. LEONARD F. HILL 

5. FRANK E. CRANDALL 

6. MORRIS A. MAHONE 

7. james McIntyre 

i 

Endorsed: Filed Feb. 26, 1936, United States Co^irt of 
Appeals for the District of Columbia. 


HENRY W. HODGES 

"Clerk. 


Date 


1935 Nov. 20 Presentment and Indictment Filed. 

” ” 27 Each: Arraigned, Plea Not Guilty, j 

1936 Jan. 22 Nos. 1 & 2: Leave of Court granted, plea 

not guilty withdrawn and motion to quash 
indictment filed. 

” 22 Nos. 1 & 2: Motion to suppress evidence 

and for return thereof filed. 

’’ ” 24 Nos. 1 & 2: Motion to quash indictment 

submitted without argument and overruled. 
Motion to suppress evidence and ijeturn 
thereof argued and overruled. Exc. 

” Feb. 10 Nos. 1 & 2: Arraigned, Plea Not Guilty. 

10 Each: Jurors from Criminal Divisions Nos. 
1 and 2 sworn on voir dire. Jury skvorn, 
placed in custody of the U. S. Marshal and 
respited until tomorrow. 

” ” 11 Trial resumed, same jury respited until to¬ 

morrow. 
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12 Trial resumed, same jury. Verdict—each 
guilt v as indicated. Each committed. Gov- 
ernment and Defendants’ prayers filed. 

” 21 Xo. 1: Sentenced to Penitentiary 

For period of One (1) year to Three (3) 
years on each of 1st, 2nd and 3rd counts, 
said counts to run concurrently; One (1) 
year to Three (3) years on 4th, 5th and 
6th counts, said counts to run concurrently 
and to run consecutively with sentence on 
i the 1st, 2nd and 3rd counts; Four (4) 
months to Two (2) years on 7th count, said 
count to run concurrently with 4th, 5th and 
6th counts, and to run consecutively with 
I 1st, 2nd and 3rd counts, to take effect from 
and including this date. 

! Xo. 2; Sentenced to Penitentiary 

For period of One (1) year to Two (2) 
years on each of the 1st, 2nd and 3rd counts, 
i said counts to run concurrently; One (1) 
year to Two (2) years on each of 4th, 5th 
and 6th counts, said counts to run concur- 
1 rentlv and to run consecutively with sen- 
i tence on 1st, 2nd and 3rd counts; Four (4) 
months to Two (2) years on 7th count, said 
i count to run concurrently with sentence on 
4th, 5th and 6th counts, and to run consecu¬ 
tively with sentence on 1st, 2nd and 3rd 
counts, and to take effect from and includ¬ 
ing this date. 

Xo. 3: Sentenced to Penitentiary 

» 

For period of One (1) year to Eighteen (18) 
months on each of the 1st, 2nd, 3rd, 4th, 5th 
and 6th counts, and Four (4) months to 
Eighteen (18) months on 7th count, said 
! counts to run concurrently, and to take ef- 
I feet from and including this date. 

Xo. 4: Sentenced to Penitentiary 
For period of One (1) year to Two (2) 
years on each of the 1st, 2nd, 3rd, 4th, 5th 
and 6th counts, and Four (4) months to 
Two (2) years on the 7th count, said counts 




UNITED STATES OF AMERICA. 


to run concurrently, and to take effect from 
and including this date. 

No. 5: Sentenced to Penitentiary 
For period of Four (4) months to pne (1) 
year and One (1) day on each of fst, 2nd, 
3rd, 4th, 5th, 6th and 7th counts, saitjl counts 
to run concurrently, and to take effect from 
and including this date. 

Docket Entries, Criminal, On Appeal (continued) Page ir2 


Morris E. Irwin, et al. 


Criminal Xo. 569S5 


Date 


1936 


? j 


Feb. 21 Xos. 6 & 7: Sentenced to Washington Asy¬ 
lum and Jail j 

For period of Four (4) months to Flour (4) 
months and One (1) day on each of It he 1st, 
2nd, 3rd, 4th, 5th, 6th and 7th counts, said 
counts to run concurrently and to take effect 
from and including this date. 

26 Each: Notice of Appeal filed. ! 


(Seal) 


Date February 26,j 1936 
Attest: j 

FRANK E. CUNNINGIllAM, 

! Clerk. 

By FRANKLIN I. MILKS, 

Assistant Clerk. 


C United States Court of Appeals for the District of 

Columbia 


January Term, 1936. 

* 

No. 6652. 

I 

Criminal No. 56,985. j 

MORRIS E. IRWIN, EDWARD J. GIBSON, LEONARD 
F. HILL ET AL., APPELLANTS, j 

VS. 

UNITED STATES OF AMERICA. j 

I, Moncure Burke, Clerk of the United States Ccjurt of 
Appeals for the District of Columbia, hereby certify that 
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an order of the appellant Morris A. Mahone dismissing the 
appeal in the above entitled cause as to himself was filed 
in this office April 4, 1936, and the appeal as to the said 
Morris A. Mahone has accordingly been entered dismissed 
pursuant to Rule 12 of this Court. 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court of Appeals, at the City of Wash¬ 
ington, this 4th day of April, A. D. 1936. 

MONCURE BURKE, 

i Clerk of the United States Court of Appeals 
(Seal) for the District of Columbia. 

Endorsement: 

No. 6652. 

United States 
Court of Appeals 

for the 

District of Columbia 
Certificate of Dismissal. 


D Supreme Court of the District of Columbia 

Criminal No. 56,985 
United States of America 
vs. 

Morris E. Irwin, et al. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the Supreme Court of 
the District of Columbia, at the City of Washington, in 
said District, at the times hereinafter mentioned, the follow¬ 
ing papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit:— 
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1 Indictment 

* i 

Filed in Open Court Nov 20 1935 j 

i 

In the Supreme Court of the District of Columbia 

| 

Holding a Criminal Term. 

District of Columbia, ss: October Term, A. jj. 1935. 

• i 

The Grand Jurors of the United States of Amejrica, in 

and for the District of Columbia aforesaid, upon thdir oath, 
do present: 

That one Morris E. Irwin, otherwise known a^ Dutch 
Irwin, one Edward J. Gibson, one Wilbur S. Carroll, one 
Leonard F. Hill, one Frank E. Crandall, one Mojrris A. 
Mahone and one James McIntyre, each late of the District 
of Columbia aforesaid, on, to wit, the first day of January, 
1935, and continuously from that day to the day of the 
finding of this indictment, and at the District of Columbia 
aforesaid, knowingly, unlawfully and feloniously id id set 
up and keep a certain place for the purpose of gaming, 
that is to say, for the purpose of betting and wagering 
money and property upon the results of horse races; hgainst 
the form of the statute in such case made and provided, 
and against the peace and government of the said United 
States. j 

SECOND COUNT: j 

1 

And the Grand Jurors aforesaid, upon their oathj afore¬ 
said, do further present: 

That one Morris E. Irwin, otherwise known as Dutch Ir- 
win, one Edward J. Gibson, one Wilbur S. Carroll, one 
Leonard F. Hill, one Frank E. Crandall, one Morris A. 
Mahone and one James McIntyre, each late of the District 
of Columbia aforesaid, on to wit, the first day of 

2 January, 1935, and continuously from that da}f to the 
day of the finding of this indictment, and at the Dis¬ 
trict of Columbia aforesaid, knowingly, unlawfully and 
feloniously did set up and keep a certain place for tljie pur¬ 
pose of gaming, that is to say, for the purpose of betting 
and wagering money and property upon the results of a 
certain game of chance commonly known as and called a 
crap game; against the form of the statute in sudh case 
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made and provided, and against tlie peace and government 
of the said United States. 

THIRD COUNT: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Morris E. Irwin, otherwise known as Dutch 
Irwin, one Edward J. Gibson, one Wilbur S. Carroll, one 
Leonard F. Hill, one Frank E. Crandall, one Morris A. 
Mahone and one James McIntyre, each late of the District 
of Columbia aforesaid, on, to wit, the first day of January, 
1935, and continuouslv from that dav to the dav of the 
finding of this indictment, and at the District of Columbia 
aforesaid, knowingly. unlawfullv and feloniously did set 
up and keep a certain place for the purpose of gaming, that 
is to say, for the purpose of betting and wagering money 
and property upon the results of a certain game of chance 
commonly known as and called keno; against the form of 
the statute in such case made and provided, and against 
the peace and government of the said United States. 

FOURTH COUNT: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Morris E. Irwin, otherwise known as 
3 Dutch Irwin, one Edward J. Gibson, one Wilbur S. 

Carroll, one Leonard F. Hill, one Frank E. Crandall, 
one Morris A. Mahone and one James McIntyre, each late 
of the District of Columbia aforesaid, on, to wit, the first 
day of January, 1935, and continuously from that day to the 
day of the finding of this indictment, and at the District ot 
Columbia aforesaid, knowingly, unlawfully and feloniously 
did set up and keep a certain gaming table for the purpose 
of gaming, that is to say, for the purpose of betting and 
wagering money and property upon the results of horse 
races; against the form of the statute in such case made 
and provided, and against the peace and government of 
the said United States. 

FIFTH COUNT: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 
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That one Morris E. Irwin, otherwise known as | Dutch 
Irwin, one Edward J. Gibson, one Wilbur S. Carrcill, one 
Leonard F. Hill, one Frank E. Crandall, one Morris A. 
Mahone and one James McIntyre, each late of the District 

" ' I 

of Columbia aforesaid, on, to wit, the first day of Jajnuary, 
1935, and continuously from that dav to the day jof the 
finding of this indictment, and at the District of Columbia 
aforesaid, knowingly, unlawfully and feloniously did set 
up and keep a certain gaming table for the purpose o t gam¬ 
ing, that is to say, for the purpose of betting and wagering 
money and property upon the results of a certain gijme of 
chance commonly known as and called a era]) game; against 
the form and the statute in such case made and provided, 
and against the peace and government of the said Ignited 
States. j 

SIXTH COUNT: 

i 

4 And the Grand Jurors aforesaid, upon their oath 

aforesaid, do further present: j 

That one Morris E. Irwin, otherwise known as Dutch 
Irwin, one Edward J. Gibson, one Wilbur S. Carroll, one 
Leonard F. Hill, one Frank E. Crandall, one Morris A. 
Mahone and one James McIntyre, each late of the District 
of Columbia aforesaid, on, to wit, the first day of Jaiiuary, 
1935, and continuously from that day to the dav Of the 
finding of this indictment, and at the District of Colombia 
aforesaid, knowingly, unlawfully and feloniously did set 
up and keep a certain gaming table for the purpose of j gam¬ 
ing, that is to say, for the purpose of betting and wagering 
money and property upon the results of a certain gafne of 
chance commonly known as and called keno; against the 
form of the statute in such case made and provided!, and 
against the peace and government of the said United States. 

SEVENTH COUNT: ! 

And the Grand Jurors aforesaid, upon their oath ^fore- 
said, do further present: i 

That one Morris E. Irwin, otherwise known as lj)utch 
Irwin, one Edward J. Gibson, one Wilbur S. Carrolli, one 
Leonard F. Hill, one Frank E. Crandall, one Morr}s A. 
Mahone and one James McIntyre, each late of the District 
of Columbia aforesaid, and hereafter in the indictment 
designated and called the defendants, on, to wit, the first 
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dav of January, 1935, and continuously from that day to 
the day of the finding: of this indictment, and at and within 
the District of Columbia aforesaid, feloniously, wilfully, 
knowingly, corruptly and unlawfully did conspire, com¬ 
bine, confederate and agree together, and each with the 
other, and with divers other persons to the Grand 

5 Jurors aforesaid unknown to commit divers offenses 
against the said United States of America, to wit, 

divers offenses condemned bv Sections 865 and 866 of the 
("ode of Laws in and for the District of Columbia, that is 
to say, the defendants during the period of time aforesaid, 
and at the Dist riot of Columbia aforesaid, feloniously, wil¬ 
fully, knowingly, corruptly and unlawfully did conspire, 
combine, confederate and agree together, and each with 
the other, and with divers other persons to the Grand Jur¬ 
ors aforesaid unknown, to violate Section 865 of the Code 
of Laws in and for the District of Columbia, in that certain 
gaming places and gaming tables and a gambling device 
known as keno, and other gambling devices adapted, de¬ 
vised and designed for the purpose of gaming should and 
would be set up and kept at the District of Columbia afore¬ 
said, all for the purpose of gaming, that is, for the purpose 
of betting and wagering, and for the purpose of soliciting, 
accepting and taking bets and wagers, of money and prop¬ 
erty, upon the results of horse races, and upon the results 
of a certain irame of chance, commonly known as and called 
a crap game, and upon the results of a certain other game 
of chance, commonly known as and called keno, and that 
divers persons whose names are to the Grand Jurors afore¬ 
said unknown, should and would be induced, enticed and 
permitted tb bet and play at and upon the aforesaid gaming 
tables and the aforesaid gambling device known as keno 
and the aforesaid other gambling devices; and the said de¬ 
fendants, during the period of time aforesaid, and at the 
District of Columbia aforesaid, feloniously, wilfully, know¬ 
ingly, corniptly and unlawfully did further conspire, com¬ 
bine, confederate and agree together, and each with the 
other, and with divers other persons to the Grand 

6 Jurors aforesaid unknown, to violate Section 866 of 
the Code of Laws in and for the District of Colum¬ 


bia, in that in a certain place, building, shelter and prem¬ 
ises known as premises numbered 1121 Fourteenth Street, 
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Northwest, in the City of Washington, District of Colum¬ 
bia, the said place, shelter and premises then and there be¬ 
ing occupied by and in the possession and under the con¬ 
trol of the said defendant's, they, the said defendants, should 
and would knowingly permit certain gaming tables and a 
certain gambling device known as keno and certaijn other 
gamblig devices to be set up and used for the purpose of 
gaming, at which there should and would be bet and wag¬ 
ered money, property and other things of value, uoon the 
results of horse races, and upon the results of a certain 
game of chance commonly known as and called a crap game, 
and upon the results of a certain other game of chance com- 

ionl\ kno'w n as and called keno; all against the form of 
the statute in such case made and provided, and against 
the peace and government of the said United States. 

Overt Acts 

And the Grand Jurors aforesaid, upon their oatl} afore¬ 
said, do further present: 

That pursuant to said felonious and unlawful conspiracy, 
combination, confederation and agreement, and to effect the 
object thereof, the said Morris E. Irwin, otherwise! known 
as Dutch Irwin, the said Edward J. Gibson, the said Wil¬ 
bur S. Carroll, the said Leonard F. Hill, the said Frank E. 
Crandall, the said Morris A. Mahone, and the said James 
McIntyre, did the following, amongst other, overt acts: 

1. On, to wit, Monday, to wit, October 21, 1935, and at 
the District of Columbia aforesaid, Frank E. Crandall re- 
cieved money from Albert W. Clayton. 

7 2. On, to wit, Monday, to wit, October 21, 1935, 

and at the District of Columbia aforesaid, Leonard 
F. Hill paid money to Albert W. Clayton. 

3. On, to wit, October 22, 1935, and at the District of Co¬ 
lumbia aforesaid, Morris E. Irwin, otherwise known as 
Dutch Irwin, entered premises numbered 1121 Fourteenth 
Street, Northwest, in the City of Washington, District of 
Columbia, in company with Albert W. Clayton. 

4. On, to wit, October 22, 1935, and at the District of 
Columbia aforesaid, and at premises numbered 1121 Four¬ 
teenth Streen, Northwest, in the City of Washington, Dis¬ 
trict of Columbia, Morris E. Irwin, otherwise known as 
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Dutch Irwin, managed, controlled and conducted a game 
of crap. 

5. On, to wit, October 23, 1935, and at the District of Co¬ 
lumbia aforesaid, Wilbur S. Carroll received money from 

Albert W. Clavton. 

* 

And so the Grand Jurors aforesaid, upon their oath 
aforesaid, do say: 

That they, the said Morris E. Irwin, otherwise known as 
Dutch Irwin, the said Edward J. Gibson, the said Wilbur 
8. Carroll, the said Leonard F. Hill, the said Frank E. 
Crandall, the said Morris A. Mahone, and the said James 
McIntyre, in the manner and by the means aforesaid, dur¬ 
ing the period aforesaid, and at the District of Columbia 
aforesaid, feloniously, wilfully, corruptly, knowingly and 
unlawfully did conspire, combine, confederate and agree 
together, and each with the other, and with divers other 
persons to the Grand Jurors aforesaid unknown, to com¬ 
mit divers offenses against the United States of 
8 America, to wit, divers offenses condemned by Sec¬ 
tion 865 and Section 866 of the Code of Laws in and 
tor the District of Columbia, and did each do acts to effect 
the object of said unlawful, corrupt and felonious con¬ 
spiracy; against the form of the statute in such case made 
and provided, and against the peace and government of the 
said United States. 

LESLIE C GARNETT 
Attorney of the United States in 
and for the District of Columbia. 


(Endorsed) 


Criminal No. 56985 


United States 
vs. 

1. Morris E. Irwin, 

alias Dutch Irwin. 

2. Edward J. Gibson. 

3. Wilbur S. Carroll. 

4. Leonard F. Hill, 

5. Frank E. Crandall. 

6. Morris A. Mahone 

7. James McIntyre. 
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Violation Section 8G5 of D. C. Code 

and 

Violation Section 37 of the U. S. 
Penal Code. 


A True Bill: 


NORMAN E TOW SON 

Foreman. 


Memorandum 

November 27, 1935 

Arraigned; plea not guilty as to all defendants. 


9 Motion to Suppress Evidence and 

for the Return Thereof 

Filed January 22, 1936 | 

* * # * * * # * # j 

! 

Now come the defendants Morris E. Irwin and Edward 
J. Gibson, and move the Court to suppress the evidence 
seized under and by virtue of a certain alleged search war¬ 
rant dated the 22nd day of October, 1935, issued to John 
B. Colpoys, the United States Marshal in and for tlie Dis¬ 
trict of Columbia, directing the search and seizure of 
“premises occupied by Morris E. Irwin, ‘The Ilunhidor’, 
at 1121 Fourteenth Street, Northwest, Washington, Dis¬ 
trict of Columbia,” and for reasons therefor assigns the 
following: 

1. That the said alleged search warrant is illegal and 
void because it does not particularly describe the place to 
be searched as required by law. 

2. That the said alleged search warrant does not par¬ 
ticularly describe the articles to be seized as required by 
law. 

3. That the said alleged search warrant was not legally 
executed as required by law. 

4. That under and by virtue of the said alleged search 
warrant, certain property to be used in evidence was Seized 
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in premises other than those described in the said alleged 
search warrant. 

5. That the officer executing the said search warrant 
searched and seized property in premises other than those 
described in the search warrant. 

6. And for other and just reasons which will appear upon 
the hearing of this motion. 

HARRY T WHELAN 
CHARLES E FORD 

Attorneys for Defendant. 


SERVICE of a copy acknowledged this 22d day of 
10 January, A. D. 1936. 

I UNITED STATES ATTORNEY, 

Bv ROGER ROBB 
•» 

His Assistant. 


Supporting Affidavit 

*#**##•** 

District of Columbia, ss: 

Morris E. Irwin being duly sworn on oath deposes and 
says that he is a citizen of the United States and a resident 
of the District of Columbia; that on to-wit the 22nd day of 
October, 1935, he owned and operated a certain cigar store 
known and described as “The Humidor” located in the 
front room of the first floor of premises known as #1121 
Fourteenth Street, Northwest, Washington, District of Co¬ 
lumbia; that the said building is a four-story building ar¬ 
ranged as follows: in the front on the first floor this affiant 
owned and operated a cigar store and confectionery store 
under the style and name “Humidor;” the rear of the first 
floor, which is separate and distinct from the front, together 
with the entire second floor, was operated as a billiard par¬ 
lor by Edward J. Gibson; the third floor, together with all 
but the front room on the fourth floor, was leased, occupied 
and operated by The Kayeucka Athletic Club, Inc., they 
having a fully equipped gymnasium on the third floor and 
the members!’ lockers, shower and other equipment was on 
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the fourth floor; the front portion of the said fourth floor 
consisted of a large room separate and distinct from the 
balance of the building, which said room was occu¬ 
lt pied by this affiant in conjunction with Edward J. 

Gibson; that each and every establishment and busi¬ 
ness in the said building set out herein is separate and dis¬ 
tinct from the others, has no connection with the others, 
and the business that is conducted therein is done under 
separate and distinct occupancy permits issued by the Dis¬ 
trict of Columbia. Affiant further says that on to-wit the 
22nd day of October, 1935, Thomas E. Ott, a deputy] United 
States Marshal in and for the District of Columbia, entered 
the premises in company with a number of Metropolitan 
Police officers; that he proceeded immediately to the fourth 
floor and thereupon the said officers entered the front room 
which was at that time occupied by and under the control 
of this affiant and the said Edward J. Gibson and the offi¬ 
cers seized therefrom a large amount of paraphernalia and 
equipment alleged to be gambling paraphernalia; that all 
of the property so seized was in the possession of this 
affiant and the said Edward J. Gibson; thereupon, the offi¬ 
cers went down to the first floor and seized from thq billard 
room a billiard table, and from the safe in The Hurhidor in 
the premises of the affiant on the first floor some papers; 
affiant says that the officers at the time they entered the 
premises had what purported to be a search warrant di¬ 
recting the United States Marshal in and for the District 
of Columbia to search the premises “of Morris E. Irwin, 
also known as Dutch Irwin, which said premises are occu¬ 
pied by the said Morris E. Irwin, also known a^ Dutch 
Irwin, as ‘The Humidor’;” affiant further says that by rea¬ 
son of the fact that the said search warrant directed the 
officers to search and seize certain property in Th^ Humi¬ 
dor, which was then and there under affiant’s control, 
12 and which said premises were separate and distinct 
from the other establishments in the said premises, 
that when the officers searched and seized from the prem¬ 
ises of this defendant on the fourth floor certain property, 
which was not in any way connected with The Humidor and 
which was not in any part of the premises occupied by The 
Humidor as set forth in the search warrant, suchj search 
and seizure was without lawful authority and in violation 
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of his constitutional rights; and the property so seized 
should he ordered suppressed from evidence and returned 
to the custody of those from whom it was taken, to-wit, this 
affiant and Edward J. Gibson. 

MORRIS E. IRWIN. 

Subscribed and sworn to before me this -2nd day of Jan- 
uarv, A. D. 1936. 

PRICIE X. EVANS, 

(Notarial Seal) Notary Public , D. C. 

Suppo rt i ny A ffidavit 


District of Columbia, 

Edward J. Gibson being first duly sworn on oath deposes 
and says tluft he is a citizen of the United States and a resi¬ 
dent of the District of Columbia: that on to-wit the 22nd 
day of October, 1935, lie was the lessee of premises known 
and described as 1121 Fourteenth Street, Northwest, Wash¬ 
ington, District of Columbia; that the said premises is a 
four-story building and at that time was arranged as fol¬ 
lows: on the first floor, in the front, there was a cigar 
13 store operated by Morris E. Irwin, known as “Humi¬ 
dor”; on the first floor, in the rear, separate and en¬ 
tirely distinct from the cigar store, there was a billiard 
parlor which was operated in connection with the entire 
second floor and was operated separately and distinctly 
from any other part of the building; the third floor and 
half of the fourth floor was sublet and occupied by The 
Kaveueka Athletic Club, Inc., thev having a well fully 
equipped gymnasium which occupied the entire third floor, 
and on the fourth floor they had one large room wherein 
thev had their members’ lockers, showers, and other equip- 
ment; the front room of the said fourth floor was occupied 
and controlled bv this affiant, together with Morris E. 
Irwin: affiant further says that the cigar store on the first 
floor was owned and operated by the said Morris E. Irwin; 
the billiard parlor was operated by this affiant; The Kaye- 
ucka Athletic Club, Inc., operated their club, and this affiant 
and the said Morris E. Irwin occupied and controlled the 
front room on the fourth fioor. This affiant further says 
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that each and every one of these establishments were sepa¬ 
rate and distinct and had no connection with tl^e other. 
Affiant further says that on to-wit the 22nd day of October, 
1935, Thomas E. Ott, a deputy United States Mairshal in 
and for the District of Columbia, entered said premises in 
company with a number of Metropolitan Police officers; he 
proceeded immediately to the fourth floor where the said 
police officers entered the room which was at that time un¬ 
der the control of this affiant and the said Morris EL Irwin, 
and seized therefrom a large amount of paraphernalia and 
equipment alleged to be gambling paraphernalia; that all 
of the property so seized was in the custody, control and 
possession of this affiant and the said Morris E. Ir- 
14 win; thereupon, the officers went down to the fi^st floor 
and seized from the billiard parlor a billiard table 
and from the safe in The Humidor on the first flodr some 
papers; affiant says that the officers at the time t^iev en¬ 
tered the premises had what purported to be a search war¬ 
rant directing the United States Marshal for the district 
of Columbia to search the premises ‘‘of Morris E.iIrwin, 
also known as Dutch Irwin, which said premises are occu¬ 
pied by the said Morris E. Irwin, also kbown as Dutch 
Irwin, as ‘The Humidor’;” affiant further says that bv 
reason of the fact that the said search warrant directed the 
officers to search and seize certain property in The Humi¬ 
dor, which premises were separate and distinct from the 
other establishments in the said premises, that whpn the 
officers search and seized from the premises of this defend¬ 
ant on the fourth floor certain property, which was jnot in 
anv wav connected with The Humidor and which wgs not 
in any part of the premises occupied by The Humidor as set 
forth in the search warrant, such search and seizure was 
without lawful authority and in violation of his constitu¬ 
tional rights; and the property so seized should be oiidered 
suppressed from evidence and returned to the custody of 
those from whom it was taken, to-wit, this affiant and| Mor¬ 
ris E. Irwin. | 

EDWARD J GIBSON ! 

EDW J GIBSON ! 

I 

Subscribed and sworn to before me this 22nd day of 
January, A. D. 1936. | 

PRICIE N. EVANS 

Notary Public , D .! C. 


(Notarial Seal) 
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15 Memoranda 

Defendants 1 & 2 
January 24, 1936 

Motion to suppress evidence and return thereof argued 
and overruled, exception. 


Defendants 1 & 2 
Februarv 10, 1936 

Arraigned, plea not guilty. 


Februarv 11, 1936 
Verdict each guilty as indicted. 

7 * 


Supreme Court of the District of Columbia 

Fridav, Februarv 21 ”, A. D. 1936 

The Court resumes its session pursuant to adjournment: 

Mr. Justice Letts, presiding. 

********* 

Come as well the Attorney of the United States, as each 
defendant in proper person, in custody of the Superintend¬ 
ent of the Washington Asylum and Jail, the defendants 
Irwin and McIntyre by their attorney Charles E. Ford, 
Esquire, the defendants Gibson and Crandall by their at¬ 
torney Harry T. Whelan, Esquire, and the defendants Car- 
roll, Hill and Mahone by their attorney Joseph D. Kelly, 
Esquire; whereupon it is demanded of each defendant what 
further he has to sav wliv the sentence of the law should 
not be pronounced against him and lie says nothing except 
as he has already said; whereupon it is considered by the 
Court that for his said offense each of the defendants Irwin, 
Gibson, Carroll, Hill and Crandall be taken by the Super¬ 
intendent aforesaid, to the Asylum and Jail afore- 
16 said, whence he came, thence to the Penitentiary, as 
designated bv the Attornev General of the United 
States, the defendant Irwin there to be imprisoned for the 
period of One (1) year to Three (3) years on each of 1st, 
2nd and 3rd counts, said counts to run concurrently, and 
for One (1) year to Three (3) years on each of 4th, 5th and 
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6th counts, said counts to run concurrently, and to fun con¬ 
secutively with sentence on 1st, 2nd, 3rd counts, and Four 
(4) months to Two (2) years on 7th count, to run concur¬ 
rently with 4th, 5th, 6th counts, and to run consecutively 
with 1st, 2nd, 3rd counts; the defendant Gibson there to be 
imprisoned for the period of One (1) year to Two (2) years 
on each of 1st, 2nd and 3rd counts, said counts to run con¬ 
currently, and for One (1) year to Two (2) years on each 
of 4th, 5th and 6th counts, said counts to run concurrently, 
and to run consecutively with sentence on 1st, 2ijid, 3rd 
counts, and Four (4) months to Two (2) years on 7th count, 
to run concurrently with 4th, 5th, 6th counts, and to run 
consecutively with 1st, 2nd, 3rd counts; the defendant Car- 
roll there to be imprisoned for the period of One (1) year 
to Eighteen (18) months on each of 1st, 2nd, 3rd, 4th, 5th 
and 6th counts and Four (4) months to Eighteen (18) 
months on 7th count, said counts to run concurrently; the 
defendant Hill there to be imprisoned for the period jof One 
(1) year to Two (2) years on each of 1st, 2nd, 3rd, 4th, 5th 
and 6th counts and Four (4) months to Two (2) years on 
7th count, said counts to run concurrentlv; the defendant 
Crandall there to be imprisoned for the period of Fc^ur (4) 
months to One (1) year and One (1) day on each jof 1st, 
2nd, 3rd, 4th, 5th, 6th and 7th counts, said counts jto run 
concurrently; whereupon it is considered by the Coujrt that 
for his said offense each of the defendants Mahope and 
McIntyre be imprisoned in the Washington Asylum 
17 and Jail for the period of Four (4) months to Four 
(4) months and One (1) day on each of 1st, 2ikl, 3rd, 
4th, 5th, 6th and 7th counts, said counts to run cjoncur- 
rentlv; all aforesaid sentences to take effect from ;}nd in¬ 
cluding this date. j 

i 

— 

I 

Notice of Appeal. 

Filed February 25, 1936. ! 

' ! 

*.•******• 

Morris E. Irwin, Edward J. Gibson, Leonard F|. Hill, 
Wilber S. Carroll, Morris A. Mahone, Frank E. Crandall, 
James McIntyre, present address of all being 200| Nine¬ 
teenth Street, Southeast, Washington, D. C., Appellants. 
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Attorneys for appellants, Harry T. Whelan, 416 Fifth 
Street, Northwest, and Charles E. Ford, 424 Fifth Street, 
Northwest; Joseph D. Kelly, 406 5th St., N. W. 

Offense—Violation of Sections S65 and S66 of the District 
of Columbia Code; and Section 37 of the United States 
Penal Code. 

Date of Judgment—February 21, 1936. 1 
Brief description of judgment or sentence—Morris E. 
Irwin, 2 to 6 years; Edward J. Gibson, 2 to 4 years; Wilber 
S. Carroll, 1 year to 18 months; Leonard F. Hill, 1 to 2 
years; Frank E. Crandall, 4 months to 1 year and 1 day; 
Morris A. Malione, 4 months to 4 months and 1 day; James 
Mclntvre, 4 months to 4 months and 1 daw 
Name of prison where now confined, if not on bail, Dis¬ 
trict of Columbia Jail. 

I, the above-named appellant, hereby appeal to the Court 
ot Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. 

18 I LEONARD F. HILL, 

MORRIS A. MAHONE, 
MORRIS E. IRWIN, 

EDW. J. GIBSON, 

FRANK E. CRANDALL, 

! WILBER S. CARROLL, 

james McIntyre, 

By CHARLES E. FORD, 
his attorney, 

Appellants. 

HARRY T. WHELAN, 

CHAS. E. FORD, 

JOSEPH D. KELLY, 

S 

Attorney for Appellant. 

Date Februarv 25th, 1936. 

« 

Grounds of Appeal. 

1. The jury was illegally constituted for the reason that 
eight of the members sitting on the jury were either 
employed by the United States Government, or had 
contracts with the United States Government. 
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2. That the evidence against the defendants wjas pro¬ 
cured as a result of illegal and unconstitutional search 
and seizure, and was admitted against the defendants 
over their objection which was seasonably nia<jle. 


Assignment of Errors. 
Filed March 25, 193G. 


Come now the defendants and for assignment of! errors 
on appeal state that the Court below erred as follows: 

1. The jury was illegally drawn in that the jury that 
tried the case was illegally constituted because of tjhe fact 
that employees of the United States Government and other 
unqualified persons were permitted to serve as jurojrs. 

2. That the Court erred in refusing to suppress evidence 

on the illegal search warrant. [ 

3. That evidence was admitted over the objection! of the 
defendants which was seized in violation of their constitu¬ 
tional rights. 

HARRY T. WHELAN, 

CHALES E. FORD, ! 

DENNY HUGHES. 

Service of copy of foregoing acknowledged this 25th day 
of March, A. D. 1936. 


UNITED STATES ATTORNEY, 

Bv ROGER ROBB, ! 

* 9 

His Assistant. 


20 Supreme Court of the District of Columbia. 

Tuesday, April 21” A. D. 1936. 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Letts, presiding. 

******* 

Now come here the defendants, the defendants Irwin and 
McIntyre by their attorney Charles E. Ford, Esquire, the 
defendants Gibson and Crandall bv their attorney Harry 

i 
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T. Whelan, Esquire, and the defendants Carroll and Hill 
by their attorney Joseph I). Kelly. Esquire, and pray the 
Court to sign, and make a part of the record their Pro¬ 
posed Amended Bill of Exceptions taken during the trial of 
the case and filed with the Court on the 21st day of April, 
1936, which is accordingly done. 

Designation of Record. 

Filed March 25, 1936. 

• ••••#* 

The Clerki in preparing the transcript of record on ap¬ 
peal in the above entitled cause will include therein the fol¬ 
lowing : 

1. Indictment. 

2. Memo. Plea of Not Guiltv. 

mi 

3. Search Warrant. 

4. Motion to Suppress Evidence. 

5. Memorandum overruling motion to suppress. 

6. Memo. Verdict. 

7. Notice of Appeal. 

8. Judgment. 

9. Assignment of Errors. 

21 10. Bill of Exceptions. 

11. This Designation. 

I HARRY T. WHELAN, 

CHARLES E. FORD, 

DENNY HUGHES. 

Service of a copy of foregoing acknowledged this 25th 
day of March, A. D. 1936. 

I UNITED STATES ATTORNEY, 

By ROGER ROBB, 

His Assistant. 

Approved: 

! F. DICKINSON LETTS, 

J ust ice. 
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22 Supreme Court of the District of Columbik. 
United States of America, 

7 i 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme (pourt of 
Ihe District of Columbia, hereby certify the foregoiiig pages 
numbered from 1 to 21, both inclusive, to be a time and 
correct transcript of the record according to directions 
of counsel herein filed, a copy of which is made parj of this 
transcript, in the case of United States of America vs. 
Morris E. Irwin et ah, as the same remains upon ihe files 
and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of; Wash¬ 
ington, in said District, this 22nd day of April, 1.936. 

[seal.] FRANK E. CUNNINGHAM, 

Cjlerk. 

By CHAS. B. COFLINj, 

Assistant Clerk. 

23 In the Supreme Court of the District of Cojumbia. 

Holding a Criminal Court. j 

Criminal No. 56,985. j 

i 

United States of America 

■ 

vs. 

✓ 

Morris E. Irwin, et al. 

Proposed Amended Bill of Exceptions 

i 

BE IT REMEMBERED That the following proceedings 
were had in the above-entitled cause: 

Prior to trial the defendants, Morris E. Irwin aijd Ed¬ 
ward J. Gibson, filed a motion to suppress evidence which 
they claimed was seized illegally because of the faeft that 
the search warrant, under which certain evidence was (seized, 
did not particularly describe the place to be searched or the 
things to be seized. The motion to suppress was supported 
by the following affidavits: ] 
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“District of Columbia, ss: 

Moms E. Irwin being first duly sworn on oath deposes 
and says that lie is a citizen of the United States and a resi¬ 
dent of the District of Columbia; that on to-wit the 22nd 
day of October, 1935, lie owned and operated a certain 
cigar store known and described as “The Humidor” lo¬ 
cated in the front room of the first floor of premises known 
as #1121 Fourteenth Street, Northwest, Washington, Dis¬ 
trict of Columbia; that the said building is a four-story 
building arranged as follows: In the front on the first floor 
this affiant owned and operated a cigar store and confec¬ 
tionery store under the style and name “Humidor”; the 
rear of the first floor, which is separate and distinct 
24 from the front, together with the entire second floor, 
was operated as a billiard parlor by Edward J. Gib¬ 
son; the third floor, together with all but the front room 
on the fourth floor, was leased, occupied and operated by 
The Kayeucka Athletic Club, Inc., they having a fully 
equipped gymnasium on the third floor and the members’ 
lockers, shower and other equipment was on the fourth 
floor; the front portion of the said fourth floor consisted of 
a large room separate and distinct from the balance of the 
building, which said room was occupied by this affiant in 
conjunction with Edward J. Gibson; that each and every 
establishment and business in the said building set out 
herein is separate and distinct from the others, has no con¬ 
nection with the others, and the business that is conducted 
therein is done under separate and distinct occupancy per¬ 
mits issued by the District of Columbia. Affiant further 
says that on to-wit the 22iul day of October, 1935, Thomas 
E. Ott, a deputy United States Marshal in and for the Dis¬ 
trict of Columbia, entered the premises in company with a 
number of Metropolitan Police officers; that he proceeded 
immediately to the fourth floor and thereupon the said of¬ 
ficers entered the front room which was at that time occu¬ 
pied by and under the control of this affiant and the said 
Edward J. Gibson and the officers seized therefrom a large 
amount of paraphernalia and equipment alleged to be gam¬ 
bling paraphernalia; that all of the property so seized was 
in the possession of this affiant and the said Edward J. 
Gibson; thereupon, the officers went down to the first floor 
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and seized from the billiard room a billiard table, ^nd from 
the safe in The Humidor in the premises of the aiffiant on 
the first floor some papers; affiant says that the oificers at 
the time they entered the premises had what purported to 
be a search warrant directing the United States Marshal 
in and for the District of Columbia to search the premises 
of “Morris E. Irwin, also known as Dutch Irwin, which said 
premises are occupied by the said Morris E. Irwin, also 
known as Dutch Irwin, as ‘The Humidor’;” affiant further 
says that by reason of the fact that the said search warrant 
directed the officers to search and seize certain prop- 
25 ertv in The Humidor, which was then and there un¬ 
der affiant’s control, and which said premises were 
separate and distinct from the other establishments in the 
said premises, that when the officers searched and seized 
from the premises of this defendant on the fourth floor cer¬ 
tain property, which was not in any way connected with 
The Humidor and which was not in any part of the prem¬ 
ises occupied by The Humidor as set forth in the! search 
warrant, such search and seizure was without lawful au¬ 
thority and in violation of his constitutional rights; and 
the property so seized should be ordered suppressed from 
evidence and returned to the custody of those froip whom 
it was taken, to-wit, this affiant and Edward J. Gibspn. 

MORRIS E. IRWIN 1 , 

SUBSCRIBED and SWORN to before me this 211 st day 
of January, A. D. 1936. 

PRIC1E N. EVANS j 

* * * * * * # # # 

“District of Columbia, ss: 

Edward J. Gibson being first duly sworn on oath Reposes 
and says that he is a citizen of the United States and a resi¬ 
dent of the District of Columbia; that on to-wit tile 22nd 
day of October, 1935, he was the lessee of premises | known 
and described as 1121 Fourteenth Street, Northwest,! Wash¬ 
ington, District of Columbia; that the said premises in a 
four-storv building and at that time was arranged las fol- 
lows: on the first floor, in the front, there was a cigar store 
operated by Morris E. Irwin, known as “Humidor”; on 
the first floor, in the rear, separate and entirely distinct 
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from the cigar store, there was a billiard parlor which was 
operated in connection with the entire second floor and was 
operated separately and distinctly from any other part of 
the building; the third Moor and half of the fourth floor was 
sublet and occupied by The Kayeucka Athletic Club, Inc., 
they having a well fully equipped gymnasium which occu¬ 
pied the entire third floor, and on the fourth floor they had 
one large room wherein they had their members’ lockers, 
showers, and other equipment; the front room of the said 
fourth floor was occupied and controlled by this af- 
26 fiant together with Morris E. Irwin; affiant further 
says that the cigar store on the first floor was owned 
and operated by the said Morris E. Irwin; the billiard 
parlor was operated by this affiant; The Kayeucka Athletic 
Club, Inc., operated their club, and this affiant and the said 
Morris E. Irwin occupied and controlled the front room on 
the fourth floor. This affiant further savs that each and 
every one of these establishments were separate and dis¬ 
tinct and had no connection with the other. Affiant further 


says that on to-wit the 22nd day of October, 1935, Thomas 
E. Ott, a deputy United States Marshal in and for the Dis¬ 
trict of Columbia, entered said premises in company with 
a number of Metropolitan Police Officers; he proceeded im¬ 
mediately to the fourth floor where the said police officers 
entered the room which was at that time under the control 
of this affiant and the said Morris E. Irwin, and seized 
therefrom a large amount of paraphernalia and equipment 
alleged to be gambling paraphernalia; that all of the prop¬ 
erty so seized was in the custody, control and possession of 
this affiant and the said Morris E. Irwin; thereupon, the 
officers went down to the first floor and seized from the bil¬ 
liard parlor a billiard table and from the safe in The Humi¬ 
dor on the first floor some papers; affiant says that the of¬ 
ficers at the time they entered the premises had what pur¬ 
ported to be a search warrant directing the United States 
Marshal for the District of Columbia to search the prem¬ 
ises “of Morris E. Irwin, also known as Dutch Irwin, which 
said premises are occupied by the said Morris E. Irwin, 
also known as Dutch Irwin, as “The Humidor”;’’ affiant 
further says that by reason of the fact that the said search 
warrant, directed the officers to search and seize certain 
property in The Humidor, which premises were separate 
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and distinct from the other establishments in the sifid prem¬ 
ises, that when the officers searched and seized from the 
premises of this defendant on the fourth floor certain prop¬ 
erty, which was not in any way connected with TlJe Humi¬ 
dor and which was not in any part of the premises occu¬ 


pied by The Humidor as set forth in the sea 


rch war- 
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rant, such search and seizure was withoujt lawful 
authority and in violation of his constitutional 
rights; and the property so seized should be ordered sup¬ 
pressed from evidence and returned to (lie custody of those 
from whom it was taken, to-wit, this affiant and Morris E. 
Irwin. 

EDWARD J. GIBSON 

SUBSCRIBED and SWORN to before me this i’lst day 
of January, A. D. 1936. 

PRICIE N. EYAXK 

I 

No answer was filed on behalf of the Government deuving 

i * / 

the facts set forth in the affidavits. At the hearing of this 
motion there was called on behalf of the defendants Thomas 
E. Ott, Deputy United States Marshal, who executed the 
search warrant. He testified as follows: He identified a 
photograph of the outside of the premises where jhc exe¬ 
cuted the search warrant, which consisted of a four-story 
building at 1121 Fourteenth Street, Northwest; tlujd there 
was a sign on the first floor reading ‘‘Humidor”;! on the 
second floor on the window was a sign “Billiards” j on the 
third floor there was a sign across the windows “Kqveucka 

~ i ’’ 

Athletic Club”; and the fourth floor had no signs what¬ 
ever; that he went to the premises but did not notify any¬ 
body there within five or ten minutes about the wjirrant; 
that tliev went through the “Humidor” through a door and 
into the poolroom which was separated from the ‘[Humi¬ 
dor” by a partition; that there was a era}) table or gambling 
table in this poolroom; that they went up a flight of stairs 
where there were other pool tables; that from there they 
went up the stairs until they came to a room on the third 
floor that was equipped with one shower bath, exercising 
equipment, etc; that there were possibly 30 lockers on the 
fourth floor; that they opened and searched the lackers; 
that the fourth floor was divided into two rooms, ong large 

room and one small room, and that they entered both 

* 
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rooms; that they seized property from the fourth floor un¬ 
der the warrant; that under the warrant thev searched the 
whole building; that in a safe on the first floor, which they 
got the defendant Irwin to open, they found some 
28 race horse betting* slips; that when he arrived at tiie 
premises he looked for Mr. Irwin, but did not see 
him and went upstairs thinking possibly he would be there; 
that the police officers who accompanied him preceded him 
up the stairs and broke the doors down in order to gain 
entrance; that he was standing on the stairs while it was 
being done; that he did not force the doors and that he did 
not notify anyone before the doors were broken, that lie 
was a Marshal who had a search warrant and wanted en¬ 
trance. 

The search warrant under which the Deputv Marshal 
acted, together with the return made thereon, and the sup¬ 
porting affidavits, were received in evidence and were in 
words and figures following: 


United States of America, 
District of Columbia , 


2185 


Search Warrant 


The President of the United States of America. 

To John B. Oolnovs, a United States Marshal in and for the 
Dist rict of Columbia, and to his deputies, or any or either 
of them: 


WHEREAS I, NEEDHAM C. TURN AGE, a United States 
Commissioner for the District of Columbia, upon consid¬ 
eration of a complaint made by George C. Deyoe, an officer 
of the Metropolitan Police of the District of Columbia, and 
have examined on oath orallv said George C. Dcvoe, com- 
plainant herein, and one Albert W. Clayton. M. 1\, a wit¬ 
ness and have caused them to subscribe to their affidavits in 
support of the complaint, and 
WHEREAS the said affiant states on oath that he is posi¬ 
tive, and the said GEORGE C. DEYOE states on oath that 
he does verily believe from the statements of said affiant, 
that gaming tables or gaming devices adapted, devised, and 
designed for the purpose of playing games of chance for 
money are set up and used for the purposes of gam- 
29 ing in the premises of Morris E. Irwin, also known 
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as Dutch Irwin, which said premises are occupied by 
the said Morris E. Irwin, also known as Dutch I|rwin as 
“The Humidor,” and over which he has possession ;jmd con¬ 
trol, and are being used to induce and entice and) permit 
persons to bet or play at or upon such gaming liable or 
gaming devices against the keeper thereof in violation of 
Section 865 of the D. C. Code; said premises being described 
as 1121 Fourteenth Street, N. W., and being within the Dis¬ 
trict of Columbia, and 

’WHEREAS from the oral examination under oath, and 
the affidavit of the said Albert W. Clayton, M. P. it appears 
that on to wit, October 19, 1935, he entered said premises, 
and observed a large board with entries of horses of four 
leading race tracks posted on said board, one tellerj’s cage 
where bets on horses are received at window marked “In” 
and window with the letters marked “Out,” where bets are 
paid off, and one large pool table converted into a table 
where the game of “Craps” was in progress; that! on, to 
wit, October 21, 1935, affiant placed the following bets on 
horse races with one John Doe, white, name unknown, about 
5 ft. 8 in., 175 lbs., 37 years old, in said premises: ^2.00 to 
win on “Fairly ’Wild,” in the 7th race at Laurel; anfl $1.00 
to show on “Idle Flirt” in the 7th race at Laurel, which 
horse ran second, and affiant was paid $2.35 by an unknown 
white man, about 37 yrs. old, 5 ft. 10 in., 175 lbs.; tjiat af¬ 
fiant also played the game of “Craps” while in said! prem¬ 
ises; that Morris E. Irwin was aiding in the operation of 
the “Craps” table; ] 

AXD WHEREAS the said George C. Devoe prays 
that a search warrant be issued under the authority of 
Title 11 of the Act of June 15, 1917, Section 2 Subjection 
2, for property used as a means of committing a felony, 
that is to say, property used as a means of commitjting a 
felony, that is to say, property used as a means of viola¬ 
tion of Section 865 of the Code of Law in and for the Dis¬ 
trict of Columbia, and to seize all gaming tables, oi] gam¬ 
bling devices adapted, devised and designed for th<* pur¬ 
pose of playing any game of chance for money or prop¬ 
erty, and used as a means of committing a felony in viola¬ 
tion of said Section 865 of the Code of Laws in aiid for 
the District of Columbia, as aforesaid; 


30 


M. E. IRWIN, E. J. GIBSON, L. F. HII.L ET AL., VS. 


30 AND WHEREAS from the examination of the 
witness orally and upon their affidavits I find that 

there is probable cause to believe that grounds for applica¬ 
tion for said search warrant exist. 

NOW THEREFORE YOU ARE HEREBY COM¬ 
MANDED in the name and bv the authoritv of the Prcsi- 

* • 

dent of the United States to enter and search the premises 
hereinbefore! described at anv time of the dav or night, 
and to seize and take into your possession all gaming 
tables, gambling devices adapted, devised and designed for 
the purpose of playing “Black Jack” or any game of 
chance for money or property, together with all race horse 
sbps, black boards, and all gambling paraphernalia for use 
in violation of Section 865 of the Code of Law in and for 
the District of Columbia, that is to say, being used as a 
means of committing a fclonv, to the end that the same mav 
be dealt with according to law. 

YOU ARE ALSO COMMANDED in the event that vou 

* 

seize any of the property above described to give a copy of 
tins warrant, together with a receipt for the property so 
seized, specifying it in detail, to the person from whom it 
is taken, or in whose possession it is found, or in the ab¬ 
sence of any person thereat, or therein, or in possession 
thereof, to leave a copy of this warrant, together with such 
receipt as aforesaid, in the place where said property is 
found, and to bring said propertv before me. 

YOU ARE FURTHER COMMANDED to execute this 
warrant within ten days from this date, and forthwith to 
make return thereof to me, with a written inventory of the 
property seized by you. made publicly, or in the presence 
of the person from whose possession it was taken, and of 
the applicant for the warrant if they are present. 

WITNESS my hand and seal of my office this 22nd 

31 day of October, 1935. 

NEEDHAM C. TURNAGE 
U n i t rd St at es C o m m is$ i o ner , 
District of Columbia. 

Return 


I, CLAYTON GASQUE, a Deputy United States Marshal 
in and for the District of Columbia, do swear that I executed 
the within warrant on the 23rd day of Oct., 1935, by search- 
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ing the premises as commanded therein, and giving (leav¬ 
ing) a copy of the warrant together with a receipt!for the 
property taken, specifying said property in detail to the 
person from whom it was taken (to the person iij whose 
possession it was found), (in the place where it was found), 
and do swear that the following inventory contain^ a true 
and detailed account of all the property taken by me on the 
warrant. 

1 Philco Radio # HG4610 

2 Pool Tables for Gambling 
14 Chairs 

4 Stools 

1 wicker chair 

1 -12 ft. black board 

2 Croquer sticks 
1 Round table 

5 Elec. Fans 

1 Exhaust Fan 
1 Large Table 
1 Water cooler 


2 Telephones 
1 -33 Gal. Garbage Can 
4 Heavy Bar Doors 

1 Key no Board 

2 Light Shades 

Quantity of Gambling Paraphernalia. 

CLAYTON D. GASQTJlj] 
Depvty U. S. Marshal. 

(Seal) Subscribed and sworn to before me this 24 day 


of Oct., 1935. 


NEEDHAM C. TURNAGE 
U. S. Commissioner, 1). C. 


32 United States of America, 



District of Columbia, ss: ! 

Before me, Needham C. Turnage, a United Stated Com¬ 
missioner for the District of Columbia, personally appeared 
George C. Deyoe, who being by me first duly jsworn 
and orally examined deposes and says that he is a member 
of the Metropolitan Police Department, and is especially 
assigned to gambling violations, and that he does verily 
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believe from the statements of the hereinafter named affiant 
that gaming tables and paraphernalia has been set up and 
are in ope ration in violation of Section 860 of the D. C. 
Code in the premises described as 1121 - 14th St., X. W., 
"Washington, D. C., this being the premises of Morris E. 
Irwin, also known as Dutch Irwin, who did unlawfully set 
up and keep said gaming table in said premises for the 
purpose of gambling, and has therein other gambling de¬ 
vices which are adapted, devised and designed for the pur¬ 
pose of playing games of chance for money and property, 
and did induce, entice and permit persons to bet or play at 
or upon such gaming table or gambling devices in said 
premises on the sideof or against the keeper thereof. 

This complaint is supported by the affidavit of Albert 
W. Clayton, M. P., a witness, which said affidavit is filed 
herewith and made a part of the record of this case. 

(Seal) : GEORGE C. DEYOE 

Subscribed and sworn to before me this 22nd day of Oc¬ 
tober, 1935. 

NEEDHAM C. TURNAGE 

United States Commissioner , 
District of Columbia 

33 United States of America, 

District of Columbia , ss: 

Before me; Needham C. Turnage, a United States Com¬ 
missioner for the District of Columbia, personally appeared 
Albert W. Clayton, who, after being by me duly sworn and 
examined orally, deposes and says that he is a member of 
the Metropolitan Police Department, and that he is positive 
that there is set up and kept a gaming table in the herein¬ 
after described premises, said table being devised and de¬ 
signed for the purpose of playing games of chance for 
money and property, and that the said occupant thereof 
does permit persons to bet and play at or upon such gaming 
table or gaming devices as are therein contained, as are 
more particularly hereinafter set forth, against the keeper 
of said gaming house and contrary to Section 865 of the 
Code of Law in and for the District of Columbia. 

That on, to wit, October 19, 1935, at about 4:50 o’clock, 
P. M., he entered premises described as 1121 Fourteenth 
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Street, X. W., Washington, D C, occupied by on^ Morris 
E. Irwin, also known as Dutch Irwin, operating saijd estab¬ 
lishment as 4 ‘The Humidor,” and while in said premises 
observed a large board with entries of horses of fojur lead¬ 
ing race tracks posted on said board, one teller’s cage where 
bets on horses are received at window marked “In” and 
window with the letters marked “Out,” where l^ets are 
paid off, and one large pool table converted into a table 
where the game of “Craps” was in progress. 

That on, to wit, October 21, 1935, at about 4:30 o’clock, 
P.M., he entered said premises and placed the following 
bets on horse races with one John Doe, white, name un¬ 
known, about 5 ft. 8 in., 175 lbs., 37 years old: $2.00 to win 
on “Fairly Wild” in the 7th race at Laurel; and $1.00 to 
show on “Idle Flirt” in the 7th race at Laurel, whitjh horse 
ran second and he was paid $2.35 by an unknown white man, 
about 35 yrs. old, 5 ft. 10 in., 175 lbs.; that affiant also 
played the game of “Craps” while in said premises. 
34 That affiant has been in said premises frorrj to wit, 
the 3rd day of October, 1935, practically evejrv day, 
to and including October 21, 1935, and has seen persons 
gambling on horse races, also on pool tables, and playing 
the game commonly called “Keno”. 

That on, to wit, October 21, 1935, while affiant was in said 
premises, the said Morris E. Irwin, was aiding in the op¬ 
eration of the “Craps” table. | 

(Seal) ALBERT W. CLAYTON 

l 

Subscribed and sworn to me this 22nd dav of (October, 
1935. ‘ | 

NEEDHAM C. TURNAG[e 
United States Commissioner, 
District of Columbia . 

i 

i 

On cross examination, he testified that the raid whs con¬ 
ducted about four o’clock in the afternoon; that as hie came 
in from the street there was a room partitioned off; that 
right in front of the door coming in from the street is 
another door entering into the pool room; from the right- 
hand side of the room over to the left-hand side of ffye pool 
room were steps going to the second floor; that there was 
an elevator in the building, but it was not running; that 
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they ran lip the steps to tlie second floor from tlie pool 
room in the rear of the first floor; that there was no one at 
all playing billiards on the second floor; that when they 
went from the second floor to the third floor there was a 
closed door which would not open leading to the Kayeucka 
Athletic dub, which door was broken open with an ax: that 
he saw no one in the Athletic Club and that there was a 
barred door blocking the passageway from the third floor 

to the fourth floor; that that they broke this door 

35 down; that when thev entered the fourth floor they 

• • 

found gambling going on; that race slips were found 
there, also a considerable number on the first floor in the 
safe which Irwin opened; that Irwin at first declined to 
open tlie safe, but later opened it when told that if he did 
not the officers would break it open or have it opened; that 
one of the pool tables on the first floor was fixed up for a 
gambling game called Keno; that the officers seized the 
keno board and its paraphernalia. 


He further testified that when he went into the cigar store 
on the first floor he could see a light flashing up over the 
counter; that they afterwards found that this signaled to 
the fourth floor; that on the occasion of a previous raid at 
these premises he found a similar signaling device connect¬ 


ing the first and fourth floors. 

Officers George C. Deyoe was called as a witness on behalf 
of the defendants and testified that he was a sergeant on 
the Metropolitan Police Force and accompanied Deputy 
Marshal Ott on October 23rd, 1935, at the time he executed 
the search warrant at premises No. 1121 14th Street, North¬ 
west; that the building is a four-story building; on the 
first floor there is the sign “Humidor”; that there was 
seized from a safe on the first floor “a bunch of horse bet¬ 
ting slips” which were taken from a safe that was opened 
by Irwin after he had been told that he could either open 
the safe or the Treasury Department expert would open it 
for him; that the safe was in the cigar store on the first 
floor behind the counter; that there was a light on the first 
floor witli wires that ran to the fourth floor; that there 
was visible from the outside on the third floor a sign reading 
“Kaveueka Athletic Club”; that he did not remember anv 
sign on the second floor “Billiards”; that when thev got 
upstairs on the third floor they saw a boxing ring and on 
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a platform a punching bag, and a hard bag which ^ L as cov¬ 
ered with dust at the time; that the boxing ring wafe a reg¬ 
ular ring and there were a number of lockers on the fourth 
floor, which lockers were partitioned off from the rest of 
the building on the fourth floor which consisted of 
36 a large room in front and a small room in ba<j?k; that 
gambling paraphernalia was seized on the I fourth 
floor; that the only entrance to the front room on the fourth 
floor was through the Athletic Club, then through thj} locker 
room; on the first floor the Billiard room was partitioned 
off from the cigar store and a door left open at tpe right 
hand side of the partition for an entrance from the cigar 
store to the billiard room; that he believed there was also 
a window through which you could look from the cigar store 
into the billiard room; that there were four or five jnlliard 
tables on the first floor and a number on the second floor. 

He further testified that Deputy Marshal Ott bad the 
warrant but that he preceded Ott up the steps; that he did 
not get anv instructions to break the door down from Ott, 
but that it was understood “when we went up there that we 
would encounter locked and barricaded doors, and we would 
have to force them to gain admittance”; he further testified 
that he did not read the warrant but knew in general its 
contents; that at the time he swore to the affidavit jin sup¬ 
port of the search warrant lie knew that the alleged bets on 
horses were made in the large room in the front j of the 
fourth floor, and that the officer who made the warrant did 

not claim to have made anv bets on the horses in anV other 

♦ • 

place in the building. 

On cross-examination the witness testified that lie also 
knew that there were some bets made on Keno in the bil¬ 
liard room on the first floor; that after he went in h(j found 
the keno table there on the first floor; that there j was a 
window in the partition between the cigar store and the 
billiard room and by looking through the window you could 
see the billiard room and the stairway leading to the second 
floor; that in order to get to the stairway you went through 
the cigar store and through the billiard room; to gejt from 
the second floor to the third floor you had to go throijgii the 
pool room on the second floor; that there were some billiard 
tables on the second floor, but they were not in use and the 
covers w*ere on them. Going from the second floor to the 
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third floor there was a locked door at the top of the second 
door stairwav; that this door was a heavy door 
37 which was broken down; that the door was rein¬ 
forced with steel grating and that when it was broken 
down they were on the third door which was called the 
Kayeucka Athletic (dub, but that no one was in the club and 
that there was no one on the second door; that the Athletic 
Club was covered with dust at the timet that going from 
the third floor to the fourth floor from the Athletic (dub 
there was a heavy door at the top of the stairs; that just 
before they got to the stairway a heavy door was dropped 
down horizontally over the staircase and level with the 
door; that they forced that door and encountered a solid 
oak door at the top of the stairway with a glass peephole 
in it; that they did not go through that door, but knocked 
a hole in the partition over the door and one of the officers 
was put through the hole to open the door from the inside; 
that they then went in the locker room on the fourth floor; 
that nobody was in the locker room at the time; that there 
was an ordinary wooden door in a partition between the 
locker room and the front room; that this door which was 
locked was forced and this lead them into “the gambling 
room 7 '. 

He further testified that about ten days prior to (lie raid, 

in company with other officers, he had a conversation with 

the defendant Irwin in front of the Humidor in which he 

asked Irwin something about the Athletic Club and Irwin 

told him that he had closed that up because he couldn't 

make anv monev with it; that the boxers came in there 
* * 

and used his apparatus and would not pay their bills; lie 
further testified that when they entered the premises he saw 
a man named McIntyre pull a chain on the electric-light fix¬ 
ture in the cigar store; that there was a bulb in the fixture 
that did not light when the chain was pulled; that when they 
entered the fourth floor they found that a piece of material 
had been placed between the bulb and the contact in the 
electric-lighti fixture so that when the chain was pulled a 
bulb would light over the crap table on the fourth floor; 
that on a prior raid at these premises he had observed a 
buzzer and signal light; that on that occasion Irwin, who 
was in the cigar store, pressed some screwheads, and wires 
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from the screwheads operated a signal light and a buzzer 
on the fourth floor in the gambling room. 

38 He further testified that prior to the time they 
went to the premises he has been informed by Officer 
Clayton how to get to the fourth floor; that he was told 
“That you went through the store and through the billiard 
room, up the stairway to the second floor, which was also a 
billiard room; that there was no door, or, at least, there 
was no open passageway, from the first floor to the second 
floor; that at the top of the second-floor stairway was a 
locked door, at which a man was stationed inside, add, after 
being identified, why, this man would open the dbor and 
admit him to the so-called Keuka Athletic Club. From 
there he went up to the third-floor stairway to the fourth 
floor, where he was admitted through another locked door 
at the top of the third-floor stairway, and from tlieije, from 
that room, which was a locker room, into the main pom”; 
that he was also informed by Officer Clayton, who sjivore to 
the search warrant in this case, that the entire building was 
principally used for gambling purposes. 

He further testified that Officer Clavton informed him 
that he had played Keno in the billiard room on tjie first 
floor; that there was no gambling in the cigar store proper; 
that Officer Clayton further told him that the second and 
third floor were unoccupied and that on the fourth floor 
in the front room there was gambling on horse races and 
craps, but there was no gambling on the second o^ third 
floors. 

There was then offered in evidence the lease, showing 
that Edward J. Gibson leased the entire building. 

' i 

After hearing the testimony and considering the search 
warrant and the affidavits in support of the motion, the 
Court overruled the motion, to which defendant excepted. 

At the trial of the case before the Honorable Justice F. 
Dickinson Letts, in Criminal Division Number Two of the 
Supreme Court of the District of Columbia, there w^s pre¬ 
sented to counsel at the opening of the trial the foljowing 
list of prospective jurors: 
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39 List of Petit Jurors, Criminal Division 

Number Two 


“1 

Albert G. Altemus 

35 

o 

Emanuel Baumgarten 

1 

36 

A 

0 

William M. Beall 

59 

4 

Robert E. Briggs 

47 

5 

Mrs. Lillian B. Curry 

35 

6 

William T. Doleman 

49 

7 

Joseph F. Dunn 

54 

8 

William P. Failntroy 

50 

9 

Mrs. E. Louise Gardner 

51 

10 

William H. Giles 

j 

56 

11 

Robert H. Hay 

53 

12 

Jesse E. Heitmullcr 

19 

13 

Albert L. Johnson 

30 

14 

Charles B. Kennedy 

47 

15 

Martin A. Kudolla 

41 

16 

Daniel Lambert 

42 

17 

Dennis D. Nelson 

60 

18 

Morvelle T. Patterson 

36 

19 

Robert L. Savles 

28 

20 

Herbert S. Schaefer 

32 

21 

Jacob N. Schaeffer 

40 

o*’* 

Arthur Seng re n 

48 

23 

Paul Shawen 

39 

24 

H a r riso n So me r v i 11 e 

29 

25 

Patrick M. Tolliver 

41 

26 

Mrs. Catherine A. Whitman 

53 


5123 Georgia Ave., N.W. 

Furniture dealer 
3706 Huntington St.. N.W. 

Mgr. rubber stamps 
1670 31st St., N.W., Press. Real Est. 
3S33 Legation St., N.W., Met. Bk. 

1727 0th St., N.W., housewife 
21 Rock Creek Church Kd., N.W. 

Navy Yard 

4317 Brown St., N.W., Navy Dept. 

17<» Bryant St., N.W.,Dept.Agriculture 
1435 Geranium St., N.W., housewife 
2382 Alabama Ave., S.E., 

Account ing Office 

4115 3rd St., N.W., Rubber Stamp Co. 
4410 15th St.,N.W.,War Dept. 

1705 Hobart St., N.W., Ins. 

2015 Ordwav St., N.W., typist 
025 14th St., S.E., draftsman 
4M4 44th St., N.W..Walter Reed Hosp. 
2431 K St., N.W.. Treasury Dept. 

615 Tuckerman St., N.W., Accountant 
4706 St h St., N.W., Amor. T. & '1'. 

5600 3rd PI., N.W.. Park Rd. Bl;. 

1 Ml m Independence Ave., S.W., 

Dept. Agric. 

7520 16th St.. N.W., Pro. Liq. Store 
54M0 7th St., N.W., meat cutter 
1312 Juniper St.. N. W.. plub. supplies 
4000 Sheriff Rd., N.E., printing off. 
2S10 27th St.. N.W., housewife 


This panel having been exhausted by the excusing of 
jurors during their examination on the voir dire, additional 
jurors were called from Criminal Division Xo. One, of the 
Supreme Court of the District of Columbia. The list of 
jurors then in attendance in Criminal Division Xo. 
40 One was as follows: 


List of Petit Jurors, Criminal Division 


N'\ One 


William Ackerman 
Frank E. Alsop 
Almon C. Barber 
Kenneth H. Carter (C) 
Richard N. Carter (C) 
George C. Colliflower 
Robert E. Dovle, Jr. 
Wilbur S. Finch 

i 

John T. French (C) 
Mrs. Eliz. J. Jackson 
Frank F. Kells 


35 1 T St.. S.E.. bus. man 

43 94 Bates St., N.W., Navy Dept. 

36 2121 II St., N.W..War Dept. 

24 733 13th St., N.E., Treas. Dept. 

59 1640 32nd St., N.W.. Post Office 

49 2231 Hall PL, N. W., plant mgr. 

32 1400 Fairmont St., N.W., slsmn. 

39 ISIS Newton St., N.W., 

Carnegie Endowment 

40 4605 Gault PL, N.E., Bur. Eng. 

22 3701 16th St., N.W., real est. 

50 4910 Brandywine St., N.W., 

const, repair 

31 1425 R. I. Ave., N.W., Veterans Amdn. 


Edward M. Kilerlane 


UNITED STATES OF AMERICA. 


39 


Frank W. Lathrop 47 4425 Lowell St., N.W., Interior Dept. 

Isham W. Mann, Sr. 44 1404 22nd St., S.E., PepCo. 

Leroy S. Mann 35 5447 30tli PI., X.W., printing p ant 

Charles T. Mason 32 Ridge PI., S.E., slsmn. 

Edward E. O ’Brien 39 2015 Lawrence St., N.E., paperhanger 

George S. Plugge 40 1310 13th St., X.W., unemployed 

William W. Rutherford 47 1731 Ken von St., N.W., slsmii. 

Mrs. Lucy J. Sanford 45 1316 You St., X.W. 

Dressmaker modiste 

Edgar R. Shepard 55 5425 Conn. Ave., N.W., 

Bureau of Roads 

Mrs. Margaret M. Sisson 55 5509 1st St., X.W., housekeeper 

Katherine Swain 44 1316 E St., N.E.,housewife 

George D. Thompson 39 3155 19th St., N.W., Treasury 

Lorenzo C. Walker 45 607 10th St., X.E., P.W.A. 

Henry M. W iegand 44 465 Md. Ave., S.W., lumberman 

From these lists the panel was chosen and after the de¬ 
fendants had exhausted eii»*ht of their challenges the follow¬ 
ing occurred (R. 50-52): 

“Mr. Robb. We are content, your Honor. 

41 Mr. Whelan. May we approach the bench? 

The Court. Yes. 

(Counsel for both sides approached the bench and con¬ 
ferred with the court, in a low tone of voice, as follows:) 

Mr. Whelan. May it please your Honor, according to the 
record there are eight Government employees on this jury 
as constituted, and Mr. Somerville has a contract with 
either the District or Federal government. We have ex¬ 
hausted eight of our challenges— 

Mr. Robb. You have ten, of course. 

Mr. Whelan. We have ten. There are seven of those 
jurors that we wish to challenge for cause, because they are 
Government employees or have contracts with the govern¬ 
ment. We feel that is the basis of a challenge for clause. 

Mr. Robb. Before you have exhausted all vour chal¬ 
lenges ? 

Mr. Whelan. In other words, if the court sustains this 
motion, then we will not exhaust two of our challenges 
left. 

Mr. Robb. I do not see why that should be. I think the 
rule is that counsel must exhaust all his peremptory chal¬ 
lenges before he could have an exception for refusal of the 
court to excuse somebody for cause. 

Mr. Beach. There is a new jury statute. They aj*e qual¬ 
ified. j 

Mr. Whelan. We are complaining about the statute. 

Mr. Robb. You are not in a position to raise the question. 
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Mr. Whelan. All right. We can exhaust two challenges, 
then: but I want to know now if the court is going to sustain 
a motion to challenge for cause, and then we want to be in 
a position to make our selection. 

Mr. Robb. You are not in a position until you have ex¬ 
hausted all vour challenges. 

Mr. Whelan. I now challenge Mr. Somerville who said he 
had a contract with the Government. I challenge for cause. 

It is not a peremptory challenge. It is on the ground 
42 that he savs he has contracts with the United States 
Government. 

The Court. That challenge is overruled. 

Mr. Whelan. And Your Honor will give me an exception? 

The Court. Yes. 

Mr. Whelan. And I challenge for cause Mr. Dunn who 
is employed by the United States Government. 

Mr. Robb. We object. 

The Court. Same ruling. 

Mr. Whelan. The same exception. 

(At the conclusion of the foregoing conference, counsel 
returned to the trial table and the trial proceeded as fol¬ 
lows :) 

Mr. Whelan. We will excuse Mr. Somerville. 

The Assistant Clerk. Mr. Somerville is excused.’’ 

Whereupon, Richard X. Carter was called to the jury box 
and interrogated on the voir dire. 

The following then occurred. 

Mr. Robb. We are content. 

Mr. Ford. The defendant is satisfied with the jury. 

Whereupon the jury was sworn, the defendants having 
exhausted nine of their peremptory challenges. 

The jury, as finally constituted, consisted of the follow¬ 
ing: 


William Ackerman 
Patrick H. Tolliver 
Herbert S. Schaefer 
Dennis D. Nelson 
Frank E. Alsop 
Charles B. Kennedy 
Joseph P. Dunn 
William R. Fauntroy 
Kenneth H. Carter 


Insurance broker 
Government Printing Office 
Riggs Natl. Bank 
Treasury Dept. 

Navy Dept. 

Veterans Admns. 

Navy Department 
Agriculture Dept. 

Treasury Dept. 
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William R. Giles, Treasury Department. 

43 Richard N. Carter, Post Office Dept. 1 

Robert E. Savles, Amer. T. & T. j 

Each of the jurors stated on the voir dire, aft&r being 
sworn, that his connection with the government, j if any, 
would not influence or prejudice him in any way in favor 
of the government in this case. 

Thereafter Albert W. Clayton was called as a witness on 
behalf of the United States, and having been firjst duly 
sworn testified as follows: j 

That since July 1, 1935, he had been a member' of the 
Metropolitan Police Force, and since October 1, 1935, had 
been especially assigned to the Vice Squad; that he was 
assigned to an investigation of premises 1121 14th St.jN. W.; 
that about 3:30 in the afternoon of October 3, 1935, he went 
to those premises; that the first room as he entered! was a 
cigar store which had the name of “The Humidor’’)on the 
outside; that from the cigar store he entered an opeh door¬ 
way into a large room where he saw four pool tables; that 
the defendant McIntyre was behind the counter in the cigar 
store: that quite a few men were around one of the pool 
tables playing keno; that the witness engaged in this! game, 
there being about five or six other men in the gamb; that 
the game was played on a keno board which was bn the 
table; that the witness identified this board which was 
marked Government Exhibit No. 1. That a “houseman” 
was in charge in the pool room; that the witness was dressed 
in civilian clothes and had none of his equipment with him; 
that while the witness was playing keno he could look back 
into the cigar store and see McIntyre standing and observ¬ 
ing the pool room through a little hole about a foot square 
in the partition between the cigar store and the pool (room 
(R. 72-77); that the witness remained in the pool rooih un¬ 
til after 5 o’clock; that while he was there he saw hbout 
twenty-five or thirty persons go to the upper floor of the 
building, and about the same number come down; that there 
were about fifteen or twenty people in the keno or pool pom 
(R. 79). ^ . j 

The witness further testified that on the following idav, 
October 4, 1935, he returned to the pool room and played 
keno and observed practically the same things he had on 
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the day before (R. 80); that on October 5, 1935, he 

44 went back again and played keno and observed ap¬ 
proximately the same things as on the day previous; 

that about 5 o’clock he left the pool room and went to the 
cigar store; that he saw two men walk up to the counter 
and engage in conversation with McIntyre; that one of the 
men said “this fellow is okay” to McIntyre; that McIntyre 
then took a pad and wrote something on it and gave it to 
this man and the two men went through the pool room and 
up the stairs (R. 81-82); that on October 7, 1935, witness 
again entered the premises and engaged in the game of keno 
in the pool room; that while the game was going on a uni¬ 
formed policeman came to the open doorway between the 
cigar store and the pool room and stood there; that when 
the officer appeared a large “X” was placed on the score 
board and no money was passed in the game until the offi¬ 
cer left, when the “X” was rubbed off and the game re¬ 
sumed as it was before; that is, when anyone made a keno 
they were paid off by the other players (R. 83-84); that 
witness saw twenty or twenty-five men go up and down the 
stairs to the second floor on that day (R. 84). 

Witness further testified that on October 8, October 10, 
October 11, and October 16, 1935, he returned to the pool 
room and observed practically the same things previously 
described; that he played keno in the pool room on each of 
these occasions; that on October 17,1935, he was in the pool 
room playing keno when someone came in and a large “X” 
was placed on the board and no money was passed until the 
person was identified, when the “X” was taken off and the 
game resumed; that the witness went up to the second floor 
to the men’s room several times and observed pool tables 
there all covered up and not in use (R. 87-88). 

The witness further testified that on October 19, he again 
entered the premises and was engaged in the game of keno 
when a man came down from upstairs; that witness had a 
conversation with this man after which witness gave him a 
five dollar bill which the man took and went upstairs; about 
15 minutes later the man came down the stairs again and 
witness had a conversation with him after which witness 
went up the stairs with the man; that they went up to the 
third floor where there was a door which was opened 

45 by the defendant Crandall; that Crandall was stand¬ 
ing on the top of the stairs on the third floor; that he 
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looked out and asked the man with witness “is this man 
okay?”; that witness’ companion said “yes” and they then 
passed through the door; that witness had seen this njian who 
went up with him practically every day in the keno or pool 
room and had engaged in the keno game with him <|nd had 
conversations with him before (R. 88-91); that after pass¬ 
ing through this door at which Crandall stood, tli^y went 
up another flight of steps to the fourth floor where there 
was another door with a little diamond peephole; tljiat this 
door was opened and they walked right on through that to 
the main room; that in the main room the witness saw a 
booth which had windows marked “In” and “Out”; that 
there was a radio on top of the booth with information from 
the various tracks coming over it; that on the left side of 
the room there was a large board about four feet h}gh and 
fifteen feet long where the different sheets of the various 
tracks, postings and the odds of the various horses were 
listed; that at the other end of the room there was a small 
table with eight or nine chairs around it where men were 
seated looking over the scratch sheets; that there \yas also 
a pool table on which the game of crap was in progress (R. 
92); that three men, one on each end of the table and one at 
the center, were taking bets on the crap game; thalt these 
men had their coats off and their sleeves rolled up, I and to 
the best of the witness’ recollection, wore eye shades; that 
the game was played with money; that the dice were thrown 
from a cup; that fifteen or twenty men were engaged in 
this game and the men taking the bets used sticks to ^ake in 
the dice and the money (R. 93-95); that when witness and 
his companions first entered the room they went ovei[ to the 
window and witness ’ companion cashed a bet and gave wit¬ 
ness $13.55; that the defendant Hill was back of the window 
and paid the money; that the defendant Carroll was back 
of the other window taking in bets; that witness saw Carroll 
taking bets from other people and saw Hill paying people 
off; that there were about fiftv or sixtv men in the room at 
the time; that the defendant Mahone was walking 
46 along a small board in front of the sheets on tjie wall 
and that he had a set of ear phones on his hejid and 
was marking the various odds and tracks on the sheets on 
the wall; that witness stayed there about fifteen minutes on 
that day (R. 95-99); that there was a trap door at tjhe top 
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of the third stairway leading to the fourth floor and that 

v O 

door was open on that day (R. 100). 

The witness further testified that on October 21, 1935, he 
returned to these premises and after hanging around the 
pool room a little bit he went up stairs with the same man 
he was with on the previous occasion; that the defendant 
Crandall opened the door and let them through; that they 
went on up to the fourth floor where witness made a couple 
of bets on the horses; that witness played two horses, Fair¬ 
ly Wild $2.00 to win and Idle Flirt $1.00 to show, both run¬ 
ning in the 8th race at Laurel; that the play was made by 
writing the names of the horses on a little piece of paper 
together with the amount you wanted to play and passing 
it through the window to the defendant Carroll who took the 
slips and the nioney; that Idle Flirt came in 3rd and witness 


collected $2.35 winnings from the defendant Hill: that wit¬ 


ness saw other persons make bets and collect winnings; that 


the bets were made with the defendant Carroll and the win¬ 


nings paid out by the defendant Hill, both of whom were 
in the betting booth; that there were approximately fifty 
or sixty people in the place, that the defendant Mahone was 
also on the board writing up the odds on the different 
horses as they came over the ear phones to him: that wit¬ 
ness was there approximately half or three quarters of an 
hour; that the defendant McIntyre was in the cigar store 
on each occasion witness visited the premises, (R. 102-104); 
that on October 21, witness shot crap for a while in the 
table on the fourth floor and lost $8.00 (R. 104). 

The witness further testified that on October 22, he re¬ 


turned to the premises and went to the third floor alone; 
that “Crandall opened the door and he would not let me 
up. He said “I don’t know you/’ I told him that I had 
been up the day before, and the day before that. He asked 
me who J came with. I told him I didn’t know the 


47 fellow’s name. He savd “Does he know vours?” 

* % 


I said '“No”. He savs “Well, I can’t let vou in. 
You will have to go downstairs and get an O. K. from the 
Boss.” I said “Who is the Boss—Dutch?” He said 


“Yes.” So I immediately went downstairs to the first floor, 
passed through the pool room into the cigar store, went 
over and asked McIntyre, or told him that Crandall would 
not let me in. He said “I can’t do anything for you.” He 
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says “lou will have to out and see Dutch. He is outride”; 
that witness went outside and told Dutch “that Cijandall 
wouldn’t let me in. He looked at me and says “I know 
you. You have been in here plenty.” I said “Yes^ sir.” 
So he took me on through and up to the third floor. ! Cran¬ 
dall opened the door and he asked Crandall why he jdidn’t 
let me in. Crandall told him that “this man here didn’t 
even know the fellow that brought him in the day before,” 
and he didn’t know me. So Dutch said “Well, he is (p. K.” 
So lie took me in with him, and as we were going across the 
floor—that was still on the third floor—Dutch put Ids arm 
around me and said “You know, son, you have to be care¬ 
ful,” and then proceeded on up to the fourth flooj*, and 
Dutch went to the crap table at the rear and replaced one 
of the end men. Just as soon as he did that, I went | along 
and stood beside him and shot crap, and he tocjk my 
money.” That by Dutch was meant the defendant jlrwin 
whom the witness identified; that Irwin stood at the crap 
table and handled the game for about a half an hour]while 
the witness was there; that witness lost ten dollars to the 
defendant Irwin; that there were approximately the! same 
number of men on the fourth floor as on the day before: 
that Hill, Carroll, and Mahone were in their respective po¬ 
sitions in the betting cage and on the odd board; thajt wit¬ 
ness observed people patronizing the betting booth!: that 
during the time witness was in this place investigating it he 
made reports to Sgt. Deyoe concerning what he had ob¬ 
served. (R. 104-110). 1 

The witness further testified that on October 22, 19 t 85, he 
swore to an affidavit before United States Commissioner 
Turnage which affidavit the witness identified, this being 
the affidavit in support of the search warrant herein- 
48 before set forth; that on October 22, 1935, wjtness 
and Sgt. Deyoe marked eight one dollar bills !after 
which the witness took the bills and entered 1121 14(h St. 
N. W.; that witness played one or two games of keno and 
then went to the third floor where he was admitted through 
a locked door by the defendant Crandall and then to the 
fourth floor to the main gambling room where he made bets 
on three horses; that he made these bets by writing the 
name of the horse on slips of paper with the amount h^ was 
to play and the initials “R.A.”; that witness identified 

i 
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these slips in court; that he passed the slips through the 
“In” window to the defendant Carroll; that he next saw 
the slips when Sgt. Deyoe showed them to him the follow¬ 
ing morning at police headquarters; that with the slips lie 
handed Carroll were three of the marked one-dollar bills; 
that after that he went to the crap table and played crap 
and lost eight dollars; that the defendant Gibson was at the 
crap table handling the hard bets and field bets; that to the 
best of witness’ recollection, Gibson had a sweater on and 
a little apron to hold money; that Malione was on the board 
this day; that witness had pre-arranged with Sgt. Deyoe 
and the squad that they were coming at around 4 o’clock; 
that at approximately 4:05 a light flashed in the dome light 
directly above the crap table; that one of the men working 
on the table said “there goes the light” and immediatelv 
all the money was grabbed up from the table and placed in 
a sack and itlie defendant Gibson took this sack and went 
out a little side window on the left of the room, followed by 
the other two men at the crap table; that witness had not 
seen the other two men since; that immediately twenty-five 
or thirty men went out the window and witness saw Car- 
roll and Hill and Malione grab the racing slips and throw 
them into a metal ash can and Carroll sot them on fire; that 
they were all hollering that everything would be okay; that 
thev wouldn't be through in half an hour; that witness 
heard the axes and the door being broken down and the 
squad came in; that some of the men who had gone through 
the window were brought back and the fire was extinguished 
and everyone was searched; that the squad was about 
49 five minutes in getting in after the light flashed (R. 
111-117). 

Whereupon Thomas Ott was called as a witness on behalf 
of the United States, and having been first duly sworn tes¬ 
tified as follows: 

That he was and had been for two years Chief Deputy 
United States Marshal; that about 4 P.M. on October 23, 
1935, in company with Sgt. Deyoe and other police officers, 
he went on the raid of premises 1121 14th St. S. W.; that 
he had in his possession a search warrant for those prem¬ 
ises, which warrant he identified in court and which was 
marked Government Exhibit 16; that the officers gained 
access to the premises in the manner described in the wit- 
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ness’ testimony on the hearing on the motion to suppress, 
which hereinbefore is set forth; that witness oberved the 
things set forth in his aforementioned testimony on tjhe mo¬ 
tion to suppress. 

The witness further testified that when the officers en¬ 
tered the premises on the day of the raid they proceeded 
through the cigar store on the first floor to a pool room 
where they observed a couple of men shooting popl and 
three or four playing a game called keno (R. 186); that 
they did not stop at that time on the first floor, bijit pro¬ 
ceeded to the fourth floor where in the main room they 
found about forty men milling around; that Sgt. Deyoe put 
out a fire in a G. I. can in that room; that witness saw five 
or six men being brought back from another building jacross 
a wooden platform and through a window; that tliijs win¬ 
dow was barricaded with a barricade a couple of jinches 
thick equipped with hinges; that the witness then went back 
down stairs and served the warrant on the defendant) Irwin 
who was sitting in the cigar store; that the witness handled 
Irwin the warrant, or a copy of the warrant and toljd him 
that before the witness left he would give Irwin a receipt 
for what property the officers took out of his premises; that 
the witness then went back upstairs where he and Sgt. 
Devoe found one of the marked one-dollar bills on a man; 
that about fifteen or twenty minutes later the patrol wagon 
came and witness asked the defendant Irwin whether he 
wanted to remain in the premises and get a rjeceipt 
50 for the goods or whether he wanted to wait arid get 
it at headquarters; that Irwin said it made no (jliffer- 
ence to him and he allowed Mclntvre to remain there and 
said that witness could bring the receipt to him, Irwjin, at 
headquarters (R. 189-192); that later the witness and| Dep¬ 
uty Marshal Gasque listed the goods seized on the warrant 
and the receipt was served on Irwin at headquarters by 
Deputy Marshal Gasque in the presence and under tlie di¬ 
rection of the witness (R. 194-195); that there was i^o one 
on the second floor at 1121 14th St. X. W., and tlier^ was 
considerable dirt and dust, and it didn’t look to witness like 
it had been used for sometime; that the witness observed 
the third floor, examining the boxing ring and other parts 
of it to look for monev or dice, and that he found the ithird 
floor was very dusty (R. 197); that the witness searched the 
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locker room on the fourth floor; that eight or ten of the 
lockers were standing open and the others were opened by 
the officers; that one locker had twenty-five or thirty empty 
whiskv bottles in it; one locker had some ordinarv street 
clothes in it which were very dirty, one locker had a home 
made crap stick used to pull dice off the table, and one 
locker had a pair of tennis shoes in it; that the other lockers 
were empty and there was a lot of dust and dirt lying in 
them (R. 197-198). 

Whereupon, George C. Deyoe, being first duly sworn tes¬ 
tified on behalf of the United States as follows: 

That he was an acting Sgt. on the Metropolitan Police 
Force, had been a police officer for over 15 years and had 
been especially assigned to the gambling squad for about 
two years; that about 1 P. M. the afternoon of October 23, 
1936, he and Officer Clavton marked eight one-dollar bills 
which were given to Clayton; that about 4 o’clock on that 
afternoon the witness and other officers raided premises 
1121 14th St. N. W.; that the officers were in two automo¬ 
biles; that as they pulled up to the place the witness saw 
the defendant Irwin on the sidewalk in front of the prem¬ 
ises; that thereafter the premises were raided in the man¬ 
ner described in the testimonv of the witness on the hear- 
ing of the motion to suppress in this case which tes- 
51 timony is hereinbefore set forth; that the witness ob¬ 
served the things set forth in his aforementioned tes¬ 
timony on the hearing of the motion to suppress; that the 
man named McIntyre, who pulled the chain on the electric 
light fixture as described in the aforementioned testimony, 
was the defendant McIntyre; that the police found forty- 
two men in the main room on the fourth floor; that among 
these men were the defendants, Carroll, Hill, Crandall and 
Mahone; that there was a cashier’s booth with two windows, 
one marked “In” and one marked “Out”; that there were 
a couple of telephones equipped with head sets in the booth 
and on top of it was a loud speaker; that there was a board 
on the wall where paper had apparently been tacked up; 
that there was a pool table set up as a crap table, another 
small table and some chairs and some benches; that on the 
wall where the board was there was an extension from the 
telephone to the booth and a head set was on that extension; 
that the officers put some wires back that had been torn and 
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racing information came over the loud speaker; that the 
witness extinguished a fire in an ash can on the fourth floor 
and salvaged some of the papers that were in the can; that 
among these papers were some large race horse charts and 
small charts and betting slips (R. 240-242); that the officers 


also found a dice cup and six dice on the fourth ^loor (R. 

246) ; that some large race horse charts were found in two 
of the lockers in the locker room on the fourth ffoor (R. 

247) ; that in back of the counter in the cigar stor^ on the 
first floor the witness noticed a small imitation leather card 
case; that when the witness picked it up and started to look 
through it, the defendant Irwin said it was his own per¬ 
sonal property and wanted to know if he could have it; that 
the witness looked through and saw several receipts in it 
and some papers and told Irwin that the officers woiild keep 
that (R. 248-249); that the witness identified this Ijook and 
its contents which were marked Government Exhibit No. 
32, and received in evidence. Among the papers in this 
card case were hand-written papers in words and figures as 
follows: 


150 

Week 

150 

Nut 

75 

Rent 

325 

Ice 

125 

O man 

80 

B man 

60 

S.F.S.S. 

145 

Outside man 

145 

Door man 

20 

Phones 

965 


D Man 

36.00 

B “ 

30.00 

(Hill) O “ 

25.00 

O “ 

30.00 

Sheets 

13.50 

Forms & Tel. 

6.00 

Service 

25.00 


$165.50 
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Ice 

70 

Socks 

30.00 

(D. 500 

30.00 

9.50 Stal. 

2.89 

Short. 

12.00 


10.00 


Dep. M. 25.00 
Initial Expense of 

Cigar Store 757.02 


Cigars 

65.53 

Cigarette 

122.23 

Mags. 

40.31 

Drinks 

8.50 

Candy 

11.26 

Misc. 

6.10 

Razor blades etc. 

3.65 

Bills Pd. 

1,014.60 


25.00 


1,039.60 

Bills Pd. 

1,014.60 

Bills Owed 

166.67 

Total cost 

1,181.27 

of Cigar Store 

25.00 


1,206.27 

Initial Expense 


of Pool Room 

342.60 

Bills owed 

71.18 

Total cost of 


Pool room 

413.78 

Total Cigar St. 

1,181.27 

Total pool room 

413.78 


1,505.05 


25.00 

Total of 



the whole joint $1,620.05 
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D. 

36.00 

B. Man 

30.00 

0. “ 

30.00 

0. “ 

30.00 

Ser. 

25.00 

Sheets 

13.50 

F. & Tel. 

5.00 


170.50 

36 

24 

30 

11 


35 


75 

125 


The witness further testified that one of the marked bills 
was found on a man by the name of Clarence Tunjnel, on 
the fourth floor. 

Robert F. Egan was thereafter called as a witness on be¬ 
half of the United States and having been first duly sworn 
testified as follows: 

That he was a police officer and a member of the vice 
squad and had participated in the raid on October 2q, 1936, 
at 1121 14th St. X. AY.; that after the officers entered the 
place the witness saw the defendant McIntyre pull a switch 
in the cigar store (R. 276, 277); that about ten days before 
flie raid the witness, under instructions from Lieut. 'Little, 
had gone alone to 1121 14th St. N. W.; that witnesfc went 
through the cigar store in front to a pool room in rear of 
the first floor; that some men had a board on one k)f the 
pool tables labeled “Keno Table” and were playing; that 
almost immediately on the witness’ entering pne of 
54 the men put a “X” upon the board; that the witness 
stayed a few minutes and then went up to the floor 
above, which floor was occupied by a couple of pool tables 
that were not in use at the time; that the witness theij went 
up to the third floor and the door was locked; that thie wit¬ 
ness did not have a warrant. The witness then testified over 
the objection and exception of the defendants on the gt-ound 
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that the witness, having no warrant, was a trespasser, that 
he went up to the third floor level where there was a door 
which barred his entrance to the third floor; that about that 
time the defendant Irwin came up; that Irwin was well 
known to the witness who had been up there many a time; 
that Irwin came up to the witness and told him 44 lie didn't 
want me to go fooling around there”; that the witness said 
“you have to pull all those people out”; that while the wit¬ 
ness was down stairs he had observed people running up; 
that Irwin said there at the third floor level that he could 
not send those people down; that he had some men up stairs 
and couldn't send them out; that witness told him he didn't 
have anything to get into the joint with, but he was going 
to get Devoe to come up and see if the officers couldn’t get 
them out of there; that Irwin said he had to make a living 
and had been in the city all his life; that witness then went 
down stairs and called Lieut. Little and after some conver¬ 


sation with Lieut. Little the defendant Irwin got on the 
telephone and talked to Lieut. Little; that Irwin said yes 


and no and then as he got ready to leave the telephone he 
said “all right Lieut. Little I will do that” and then Irwin 


handed the receiver back to the witness (K. 282-286). 


Lieut. George M. Little was called as a witness on behalf 


of the United States and having been first dulv sworn tes- 

(T' f 

tified as follows; 


That he had been a police officer for twenty-eight and a 
half vears 

mr 


and that he was in charge of the gambling and vice squad; 
that around the fifteenth of October, 1935, lie received a 
telephone from Private Egan, who was a member of his 
squad, and had a conversation with Egan, as a result of 
which the defendant Irwin got on the telephone: that the 
witness told Irwin he had better close that joint of his up; 

that he, Irwin, was a hound for punishment, and if 
55 he did not close it up it was going to be too bad for 
him; that Irwin assured the witness that he would 
clean the place up, (R. 291-292). 

That at the time the evidence was offered by the Govern¬ 
ment, which was seized under the search warrant, the de¬ 
fendants renewed their objection on the same grounds as 
that offered at the time of the motion filed to suppress. The 
motion to exclude the evidence was overruled and the evi- 
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dence was admitted over the objection and exception of the 
defendants. The grounds of the motion to exclude jthe evi¬ 
dence was that the search warrant was too general and did 
not particularly describe the place to be searched! or the 
articles to be seized. I 

The foregoing is the substance of all of the testimony 
bearing upon the exceptions herein reserved on bejhalf of 
defendants. | 

And thereupon, and as all of said exceptions wele duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the court, before the jury retired to consider of 
its verdict, and because the matters and things hereinbe¬ 
fore recited are not matters of record, in order to nn|ke the 
same a part of the record herein, which is hereby ordered, 
so that the defendants may have their case reviewed on ap¬ 
peal, the defendants, by their attorneys, move the Court to 
sign and seal this, their Bill of Exceptions, to have tho same 
force and effect as if each and every one of said exceptions 
had been separately signed and sealed, which motion is 
granted by the court; and thereupon the defendants lender 
this, their Bill of Exceptions, and request the court tb sign 
and seal the same, which is accordingly done, now for them, 
this 20tli day of April, A. D. 1936. j 

F. DICKINSON LETTp 
(Seal) Justice . j 
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IN THE 


llttitrii States CSImurt of Appeals 
for ttjr Sistrirt of (Eolmnbiaj 


January Term, 1936 


No. 6652 


Special Calendar 


MORRIS E. IRWIN, EDWARD J. GIBSON, WILfiUR S. 
CARROLL, LEONARD F. HILL, FRANK ^ 
CRANDALL, JAMES McINTYRE, 

i 

Appellants, 

vs. 

! 

UNITED STATES OF AMERICA 


BRIEF OF APPELLANTS 


STATEMENT OF THE CASE 

! 

On the 23rd day of October, 1935, a Deputy Ijnited 
States Marshal, in company with certain members of 
the Metropolitan Police Department, made a raid on a 
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suspected gambling establishment located at 1121 
Fourteenth Street, Northwest, known as “The 
Humidor.’’ The Marshal had in his possession a 
search warrant directing him to search the premises 
of Morris E. Irwin, known as “The Humidor”, and to 
seize property used as gambling paraphernalia in 
violation of Section 865 of the Code of Laws for the 
District of Columbia. A considerable quantity of 
property was seized in the front room on the fourth 
floor of premises 1121 Fourteenth Street, and a num¬ 
ber of persons arnesfled. Subsequently, an indict¬ 
ment in seven counts was returned by the Grand Jury, 
six counts icharging the violation of various sections 
of the Code of Laws for the District of Columbia re¬ 
garding gaming, and the seventh count charging a 
conspiracy to violate Sections 865 and 866 of the Code 
of Laws for the District of Columbia. There were 
seven people named as defendants, including these ap¬ 
pellants. Prior to trial a motion was filed on behalf 
of the appellants to suppress the evidence seized under 
the search warrant on the theory that the articles seized 
were seized from premises that were not the premises 
described in the search warrant. The search warrant 
directed the search of “the premises of Morris E. 
Irwin, known as Dutch Irwin, which said premises are 
occupied by the said Morris E. Irwin, also known as 
Dutch Irwin, as “The Humidor’ * * * said premises 
being described as 1121 Fourteenth Street, Northwest, 
and being within the District of Columbia”. A hear¬ 
ing was had on this motion and after taking testimony 
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the Court overruled the motion. The case c'pme on 
for trial before the Honorable Justice F. Dickinson 
Letts and after all the testimony had been he^rd and 
the case submitted to the jury, the jury returned a 
verdict of guilty as to all defendants on all counts of 
the indictment. 


ASSIGNMENT OF ERRORS | 

There are three assignments of error, as follows: 

1. That the jury was illegally drawn, and that 
the jury that tried the case was illegally J consti¬ 
tuted because of the fact that the employees of the 
United States Government and other disqualified 
persons were permitted to serve as jurors. 

! 

2. That the Court erred in refusing to suppress 
evidence seized under an illegal search warrant. 

3. That evidence was admitted, over th^ objec¬ 
tion of the defendants, which had been seized in 
violation of their constitutional rights. 

The first assignment will be referred to separately, 
and the other two will be treated together. 

1. The jury was illegally drawn, and the jury that tried 
the case was illegally constituted, because of the fact 
that employees of the United States Government and 
other unqualified persons were permitted to sirve as 
jurors. 

j 

i 

j 

At the outset of the trial there was submitted to 
counsel a list containing the names and occupation of 


the prospective jurors. It appears from this list (R. 
39) that a great number of the prospective jurors were 
employed by the United States Government in various 
capacities. Counsel for the appellants challenged the 
entire panel for cause, which challenge was denied* 
Thereafter, as each prospective juror was called, who 
was in any way connected with the United States Gov- 
ernment, counsel for appellants challenged them foi 
cause, which challenges were not allowed and excep¬ 
tions noted. After the appellants had exhausted all 
their peremptory challenges except two, there were 
nine jurors on the prospective panel who were em¬ 
ployed by the United States Government in various 
capacities. At this point counsel for appellants went 
to the bench for a conference with the presiding Jus¬ 
tice, and the following occurred: (R. pp. 39-40.) 

“Mr. Whelan. May it please your Honor, ac^ 
cording to the record there are eight Government 
employees on this jury as constituted, and Mr. 
Somerville has a contract with either the District 
or Federal government. We have exhausted eight 
of our challenges— 

Mr. Robb. You have ten, of course. 

Mr. Whelan. We have ten. There are seven of 
those jurors that we wish to challenge for cause, 
because they are Government employees or have 
contracts with the government. We feel that is 
the basis of a challenge for cause. 

Mr. Robb. Before vou have exhausted all vour 

% •» 

challenges? 

Mr. Whelan. In other words, if the court sus¬ 
tains this motion, then we will not exhaust two of 
our challenges left. 
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Mr. Robb. I do not see why that should be. 
I think the rule is that counsel must exhaust all 
his peremptory challenges before he could have an 
exception for refusal of the court to excuse! some¬ 
body for cause. | 

Mr. Beach. There is a new jury statute.! They 
are qualified. | 

Mr. Whelan. We are complaining abofit the 
statute. | 

Mr. Robb. You are not in a position to raise the 
question. 

i 

Mr. Whelan. All right. We can exhaust two 
challenges, then: but I want to know now if the 
court is going to sustain a motion to challenge for 
cause, and then we want to be in a position to make 
our selection. 

Mr. Robb. You are not in a position until you 
have exhausted all your challenges. 

Mr. Whelan. I now challenge Mr. Somerville 
who said he had a contract with the Government. 
I challenge for cause. j 

It is not a peremptory challenge. It is o\i the 
ground that he says he has contracts with the 
United States Government. 

The Court. That challenge is overruled. ! 

Mr. Whelan. And Your Honor will give njie an 
exception? I 

i 

The Court. Yes. j 

Mr. Whelan. And I challenge for cause! Mr. 
Dunn who is employed by the United States pov- 
ernment. j 

Mr. Robb. We object. 


D 







The Court. Same ruling. 

Mr. Whelan. The same exception.” 


There being no further challenges, the jury was 
sworn as it was then constituted, and consisted of the 
following: 


Patrick M. Tolliver, Government Pringtin Office. 
Dennisi D. Nelson, Treasury Department. 

Frank E. Alsop, Navy Department. 

Charles B. Kennedy, Veterans Administration. 
Joseph F. Dunn, Navy Department. 

William R. Fauntroy, Agriculture Department. 
Kenneth H. Carter, Treasury Department. 
William R. Giles, Treasury Department. 

Richard N. Carter, Post Office Department. 


This Court had already held in the case of Wood vs. 
bnited States, 83 Fed. (2d) 587, decided March 25th, 
1936, that the statute abolishing the exemptions of 
Government employees and various others from jury 
service was unconstitutional, in that it denied the ap¬ 
pellants a trial by a fair and impartial jury. Admitted¬ 
ly, therefore, nine of the jurors in this case were not 
eligible for jury duty. The question therefore is, “Was 
it necessary for the defendant to exhaust all his 
peremptory challenges under the circumstances f” 
The Government contends that because one peremp¬ 
tory challenge was left unused by the Appelants they 
cannot now say that they were dissatisfied with the jury 
as constituted. It is the Government’s contention that 
the failure of the defense to exhaust the peremptory 
challenges amounts to a waiver of the objections to the 
jury and therefore not a proper subject of appeal. 
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This contention is wrong in reason as well as precedent 
as laid down by this and other courts of the country in 
like cases. The usual rule that peremptory challenges 
must be exhausted cannot possibly, in this c4se, be 
justifiably applied because the reason for the rule is 
lacking; that is, the appellants could not possibl^ have 
rid the jury of nine disqualified jurors to whom 1 , objec¬ 
tion was made by using their single remaining chal¬ 
lenge. Upon reason it is obvious that after usin^: eight 
of its peremptory challenges the defense could not 
eliminate nine jurors left remaining on the jury who 
were employed in the Government department^. At 
this stage of the proceedings in the selection of the 
jury the ninth peremptory challenge was exercised 
after the panel, as an entirety, had been challenged 
for cause and each individual member challenged for 
cause upon voir dire examination. Exhaustion of the 
tenth challenge would not have removed nine jjirors. 

I 

To force upon a defendant the necessity of comply¬ 
ing with a technicality such as the Government con¬ 
tends, is to deprive him of using his own discretion in 
the selection of the jurors to try his case. It cannot 
be said that defendant’s failure to exhaust th4 last 
peremptory challenge is more than a highly technical 
contention since, had a defendant so exhausted his 
peremptory challenge, the jury would still hav|e re¬ 
mained substantially the same. 


On precedent a defendant is not obliged to exhaust 
his peremptory challenge. 
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In the case of Kleindienst vs. United States. 48 Apps. 
D. C. 190, in which Justice Robb wrote the opinion 
reversing a conviction, we find the following: (pp. 
197-198.) 

4 4 The second contention of the government is 
equally untenable. The right of challenge has its 
source in the common law, and always has been 
held essential to a trial bv jury. In Lewis v. 
United States , 146 U. S. 370, 376; 36 L. Ed. 1011, 
1014, 13 Sup. Ct. Rep. 136, the court quotes from 
Blackstone and Story, who said that the right of 
challenge is a ‘ provision full of that tenderness 
and humanity to prisoners for which our English 
laws are justly famous’. It is an arbitrary and ab¬ 
solute provision, and permits an accused to exclude 
from the jury any juror against whom he enter¬ 
tains prejudice, although not founded upon any 
reason which would disqualify him. People v. Me- 
Quade, 110 N. Y. 284, 1 L. R. A. 273, 18 N. E. 156. 
Of what practical use, therefore, would be this 
provision if the government’s contention be ac¬ 
cepted? In the present case we have found that, 
upon the admitted facts, every member of the 
panel was disqualified because of prejudice. De¬ 
fendant, therefore, even though he exhausted his 
peremptory challenges in excluding jurors who 
should have been excluded for cause, still would 
have, been unable to prevent the sitting of dis¬ 
qualified jurors. 

In the case of Martin v. Farmer's Mutual Fire In¬ 
surance Company , 139 Mich. Rep. 149, the facts were 
briefly: Plaintiff sued the Company under a mutual 
insurance policy. The lower court jury as finally con¬ 
stituted was composed of four members holding poli¬ 
cies in this mutual company. Objection for cause to 
only one of these jurors’ was overruled. The plaintiff 


failed to use his last two peremptory chajlenges. 
Nevertheless the Court held that his failure | to ex¬ 
haust his peremptory challenge did not vitijite his 
right to object to the jury on appeal. On pages 152 
and 153 we find the following: 

i 

“In the case of Suitings v. Shakespeare, 46 
Mich. 408, this court laid down the rule tha.t over¬ 
ruling a challenge for cause and compelling a 
party to resort to a peremptory challenge does not 
prejudice him, where, when the jury is accepted, 
he still has peremptory challenges which he does 
not use. In that case the court said: 

“If, by the overruling of the challenge, anything 
could be inferred in the cause prejudicial to the 
rights of the plaintiff by compelling him to ex¬ 
haust his peremptory challenges on persons liable 
to other objections, the case would be different.’ 

This rule was followed in People v. Barker, 60 
Mich. 277; People v. Aplin, 86 Mich. 393. J 

It may be that plaintiff’s attorney was not as 
diligent as he might have been in making tlie rec¬ 
ord show beyond question that he did not waive his 
objections to these jurors; but in view of the fact 
that the court held the grounds of challerige for 
cause not good, and that it was not necessary to 
multiply the exceptions upon the same point, and 
that he had but two peremptory challenges! to use 
upon four disqualified jurors, we cannot presume 
that he waived his client’s right and consented 
to try a case with a jury one-third of which was 
directly interested in the result of the suit, and 
personally liable to pay a part of the ju4gment 
in case of recovery by plaintiff. 

In denying the motion for a new trial, tl^e trial 
judge went upon the theory that the two jurors 
who had stated that they were without Ijias or 


prejudice, although members of the company, 
were qualified to act, and stated that for the pur¬ 
pose of the motion he assumed that plaintiff so 
regarded them, and also that plaintiff should have 
exhausted his peremptories upon the other two. 
He does not intimate that he was mistaken in his 
ruling upon the trial that the objection to these 
jurors was not well taken. The disqualification 
of a judge or juror to sit in a case is a question of 
vital interest to more than the parties to a suit. 
It involves the administration of justice before 
disinterested, unprejudiced, and impartial tri¬ 
bunals.; The court erred in holding the challenge 
for cause not sufficient, and also that plaintiff had 
waived his objection. A new trial should have 
been granted. The court erred in denying it.” 


The opinion in the case of Sullings vs. Shakespeare, 
quoted in the above case; affirmed the lower court. In 
the Sullings case the party alleging error on appeal 
had objected to one juror for cause and had failed to 
exhaust his peremptory challenge. But there, as 
pointed out in the quoted part of the opinion, the case 
would not have been affirmed if prejudice still remained 
after the peremptory challenges were exhausted. 


In Woods v. State, 33 N. E. 901, the facts are brief¬ 
ly:—Woods was indicted for murder. An inmate of 
an insane asylum in which Woods also had been con¬ 
fined appeared before jthe Delaware Circuit Court 
Clerk shortly after the alleged killing and gave de¬ 
tailed affidavits of revolting acts which Woods had 
committed in affiant’s presence. When Woods’ trial 
day came these affidavits had been spread on all the 
newspapers. Several jurors had read the publications 
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I 

I 

I 

i 

and admitted that evidence would be required to re¬ 
move opinions they had formed. Seven jurors had 
read the publications. Four! of these jurorb were 
peremptorily challenged, thereby exausting all but one 
of the defendant’s peremptory challenges. Th^ Court 
said: 

“It appears, also, in the record that wten the 
jury were sworn to try the case, appellant Shad ex¬ 
hausted all the peremptory challenges to winch he 
was entitled under the statute, but one.| This 
being true, if any members of the jurors abave one 
were incompetent, either those finally challenged 
peremptorily, or those that were challenged for 
cause only and yet served, it will constitute ma¬ 
terial error.” 

! 

j 

After deciding that the challenges for cause ishould 
have been sustained the court reversed the conviction 
of manslaughter even though one peremptory challenge 
was left. I 

See also: 

State v. Brooks, 188 Pac. 942. 

State v. Collier, 109 So. 516. j 

Walker v. State, 283 S. W. 787. 

People v. Tinnen, 192 Pac. 557. 

People v. Tinnen, supra, states the rule! to be 

i 

that if any objectionable juror is left on th£ jury 
then a reversal mav be had. In the ease at bar ex- 

* i 

haustion of the last perempotory challenge woul^I have 
left eight objectionable jurors. 

I 

i 

See also: People v. Wismer, 209 Pac. 259. 
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In the light of the foregoing authorities it is re¬ 
spectfully submitted that the Court erred in not sus¬ 
taining the appellants’ challenges for cause. 

2. That the Court erred in refusing to suppress evidence 
seized under the illegal search warrant. 

3. That evidence was admitted, over the objection of the 
defendants, which was seized in violation of their con¬ 
stitutional rights. 


The search warrant in this case directed the Marshal 
to search premises occupied by Morris E. Irwin, known 
as “The Humidor”, at 1121 Fourteenth Street, North¬ 
west; in support of a motion to suppress evidence 
which was filed, (R. p. 13, et. seq.) Morris E. Irwin and 
the appellant, Edwrard J. Gibson, filed affidavits in 
which they set forth that “The Humidor” was a cigar 
store and confectionary store in the front on the first 
floor of 1121 Fourteenth St. N. W., which was operated 
exclusively by Irwin; that the rear of the first floor was 
partitioned off and was operated as a poolroom and 
billiard parlor by Gibson; that the second floor was 
also operated by Gibson as a poolroom and billard par¬ 
lor ; and the third floor was operated by the Kayeucka 
Athletic Club. It is their contention that these were 
separate and distinct businesses, having no connection 
whatsoever with each other. Affiiants further stated in 
their affidavits that they jointly controlled the room in 
the front on the fourth floor, where the alleged gam¬ 
bling took place. It was and is the contention of these 
appellants that the Marshal, in executing the search 
warrant, was] to search only the premises described in 
the warrant. Volumes have been written regarding 
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search and seizure, and in all cases the Courts have 
always held that the constitutional guarantee gainst 
unreasonable searches and seizures is to be jealously 
protected. The protection extends to the guilty as 
well as to the innocent. The seizure in this cape, ac¬ 
cording to the return on the warrant, as well ijlso as 
the fact that the officers went to the place equipped 
with hammers and sledges, and broke into the premises 
without announcing their mission, indicates thajt they 
were seeking to obtain evidence against the appellants. 
A duly qualified Metropolitan Police officer testified 
that he had been going to the place practically every 
day for several weeks for the purpose of gambling, 
but took no action whatsoever. So that it is opvious 
that the purpose of this raid was to get whatever! books 
and papers the officers thought necessary uponkvhich 
to predicate an indictment. 

i 

j 

i 

In the supporting affidavit to the search warrant, 
Albert W. Clayton, a member of the Metropolitan 
Police Department, took oath before the United jStates 
Commissioner that he played the game of craps while 
in said premises, and that Morris E. Irwin was jnding 
in the operation of the craps table; when testifying in 
Court at the trial, the officer stated that he did hot see 
the appellant, Morris E. Irwin, aiding in the operation 
of the craps table before he had sworn to the wajrrant, 
and that he was mistaken when he swore before the 
United States Commissioner that he had seen tie ap¬ 
pellant, Irwin, aiding in the crap game. 


The case of United States v. Lefkoicits, 285 U. S. 
452, is a case wherein a search was made in thp ser- 



vice of a warrant charging the defendant with con¬ 
spiracy, there being seized at the time from his desk 
certain papers to be used as evidence against him. The 
Court said, on page 464: 


“The 4th Amendment forbids every search that 
is unreasonable and is construed liberally to safe¬ 
guard the right of privacy. Byars v. United 
States , 273 U. S. 28, 32, 71 L. ed. 520, 523, 47 S. Ct. 
248. Its protection extends to offenders as well 
as to the law-abiding. Weeks v. United States , 232 
U. S. 383, 58 L. Ed. 652, L. R. A. 1915B, 834, 34 
S. Ct. 341, Ann. Cas. 1815C, 1177; Agnello v. 
United States , 269 IT. S. 20, 32, 70 L. ed. 145,148, 51 
A. L. R. 409, 46 S. Ct. 4. The authoritv of officers 
to search one’s house or place of business contem¬ 
poraneously with his lawful arrest therein upon a 
valid warrant of arrest certainly is not greater 
than that conferred by a search warrant issued 
upon adequate proof and sufficiently describing the 
premises and the things sought to be obtained. 
Indeed, the informed and deliberate determina¬ 
tions of magistrates empowered to issue warrants 
as to what searches and seizure are permissible 
under the Constitution are to be preferred over 
the hurried action of officers and others who may 
happen to make arrests. Security against unlaw¬ 
ful searches is more likelv to be attained bv resort 

• •> 

to search warrants than by reliance upon the cau¬ 
tion an sagacity of petty officers while acting 
under the excitement that attends the capture of 
persons accused of crime. United States v. Kirs - 
chenblatt (C. C. A. 2d) 51 A. L. R. 416, 16 F. (2) 
202, 203; Go-Bart Importing Co. v. United States , 
supra, (282 U. S. 358, 75 L. ed. 383, 51 S. Ct. 153). 


“Respondents’ papers were wanted by the officers 
solely for use as evidence of crime of which respond- 
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ents were accused or suspected. They could n<jt law¬ 
fully be searched for and taken even under a (search 
warrant issued upon ample evidence and precisely de¬ 
scribing such things and disclosing exactly where they 
were. Gouled. v. U. S., 255 U. S. 298.” j 

i 

* * * 

1 i 

Speaking of the famous English case, Entick \ v . Car¬ 
rington 19 How. St. Tr. 1029, wherein the opinion was 
delivered by Lord Camden, condemning unauthorized 
searches, the Supreme Court of the United States in 
the same case said: 

4 4 The teachings of that great case were cheHshed 
by our statesmen when the Constitution was 
adopted. In Boyd v. United States, supr^, this 
Court said: “The principles laid down ip this 
opinion (Entick v. Carrington) affect the very es¬ 
sence of constitutional liberty and security. . . . 
They apply to all invasion on the part of the Gov¬ 
ernment and its employees of the sanctity of a 
man’s home and the privacies of life. . .. Anjy for¬ 
cible and compulsory extortion of a man’£ own 
testimony or of his private papers to be u^ed as 
evidence to convict him of crime or to forfeit his 
goods is within the condemnation of that judg¬ 
ment. In this regard the 4th and 5th Amend¬ 
ments run almost into each other.” And this pourt 
has always construed provisions of the Constitu¬ 
tion having regard to the principles upon which it 
was established. The direct operation or lliteral 
meaning of the words used do not measure the 
purpose or scope of its provisions. M’Culldch v. 
Maryland, 4 Wheat. 31b, 406, 407, 421, 4 L. ed. 579, 
601, 602, 605; Boyd v. U. S., supra; Byars v. U. S. 
supra.” 


15 




In this case the description in the warrant of the 
property to be seized is general and is just a blanket 
order to the officers to get, in whatever way they 
could, any i evidence that would assist in convicting 
anyone who happened to be arrested. And in order 
to make the evidence so seized available against all 
defendants, whether present at the seizure or not, 
there was placed in the indictment a seventh count 
charging conspiracy. This is an example of the use of 
a conspiracy count which was very strongly condemned 
in the case of United States v. Motlow, 10 F. (2nd) 
657. In that case Mr. Justice Butler of the Supreme 
Court of the United States, sitting as Circuit Justice 
in the Circuit Court of Appeals for the Seventh Cir¬ 
cuit, quoting from the report of the conference of 
Senior Circuit Judges, June, 1925, used the following 
language: 

‘ 4 Although in a particular case there may be no 
preconcert of plan, excepting that necessarily in¬ 
herent in mere joint action, it is difficult to exclude 
that situation from the established definitions of 
conspiracy; yet the theory which permits us to 
call the aborted plan a greater offense than the 
completed crime supposes a serious and substan¬ 
tially continued group scheme for cooperative law 
breaking. We observe so many conspiracy prose¬ 
cutions which do not have this substantial base 
that we fear the creation of a general impression, 
very harmful to law enforcement, that this method 
of prosecution is used arbitrarily and harshly. 
Further the rules of evidence in conspiracy cases 
make them most difficult to try without prejudice 
to an innocent defendant. 

“We think it proper for us to bring this matter 
to the attention of the District Judges, with the re¬ 
quest that they present it to the district atorneys, 
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and for us to brine: it also to the attention of the 

' 1 

Attorney General, with the suggestion that hje call 
it to the attention of the district attorneys, as in 
his judgment may be proper, and all to thk end 
that this form of indictment be hereafteij- not 
adopted hastily but only after a careful conclusion 
that the public interest so requires, and to the end 
that transformations of a misdemeanor iijto a 
felony should not be thus accomplished, unless the 
propriety thereof clearly appears. We also fchink 
proper to bring the subject-matter to the attention 
of Congress, that it may consider whetheij any 
change of the law in this respect is advisable^’ 

^ i 

i 

CONCLUSION 

I ‘ 

| 

It is, therefore, the postion of the appellants that 
the Court below committed reversible error in per¬ 
mitting this case to be tried before a jury impaniielled 
and sworn in the manner shown by the record hejrein; 
and further, that the Court below erred in refusing to 
hold that the search warrant herein did not sufficiently 

I 

describe the things to be seized, and that the things 
seized were not taken from the premises described in 
the warrant; and in permitting the evidence sb ob¬ 
tained to be introduced before the jury. j 

i 

Respectfully submitted, 

Hahry T. Whelan, 

Charles E. Ford, 

William B. O’Connell, 

Attorneys for Appellants. 
























In the United States Court of Appjeals 
for the District of Columbia 

- ■ — 

No. 6652 | 

Morris E. Irwin et al., appellants j 

v . ! 

United States of America, appellee 

— 

| 

BRIEF OF APPELLEE 

_ i 

i 

STATEMENT OF THE CASE 

The appellants have been convicted under ap in¬ 
dictment charging them with various violation^ of 
the gambling laws and with conspiracy to viojlate 
these laws. 

The evidence at the trial demonstrated that the 
appellants Irwin and Gibson were the proprietors 
of a large and flourishing gambling establishment 
at 112114th Street NW., in the city of Washington. 
This establishment was raided by the police j on 
October 23, 1935, after a police officer had visited 
the place on several occasions, had made bets tliere 
with certain of the appellants and had observed 

i 

each of the appellants actively engaged in carrying 

(i) 
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on the gambling business. The raid was made 
under a search warrant based upon the affidavit of 
the police officer (Record. 28-33). 

The appellants do not suggest that the evidence 
was not sufficient to demonstrate that a gambling 
joint was in existence at 1121 14tli Street X W.. and 
that they were running it. They do contend, first, 
that they were tried by an illegal jury composed 
in part of Government employees and. second, that 
they were the victims of an unlawful search and 
seizure. 

ARGUMENT 

1. The jury 

The record discloses that during the impanelling 
of the jury and after the defendants had exhausted 
eight of their ten peremptory challenges, counsel 
for the defendants approached the bench. While 
at the bench counsel mentioned the fact that there 
were “eight Government employees on this jury as 
constituted" and counsel then challenged for cause 
two of these jurors on the ground that their con¬ 
nection with the Government made them ineligible. 
These challenges were overruled and exceptions 
noted. Counsel then returned to the trial table and 
exercised a peremptory challenge to excuse one of 
the jurors who had previously been challenged for 
cause. Another juror was thereupon called to the 
jury box and interrogated on the voir dire, and 
the defendants then announced that they were sat- 
isfied with the jury and the jury was sworn 




(Record 39-41). 


No other challenges for 


cause 


were made, and no other attach whatever was \made 
upon the legality of the jury or the competency of 
«any juror. Specifically, appellants did not, ah they 
assert at page seven of their brief, challenge the 


panel as an entirety or challenge each individual 
member upon voir dire examination. j 

It is elementary that the appellants cannot pred¬ 
icate error upon the refusal of the Court toj sus¬ 
tain their challenge for cause to the one juror who 
was thereafter peremptorily excused by them with- 

i 

out the exhaustion of their peremptory challenges. 

Spies v. Illinois, 123 U. S. 131. j 
Hartzell v. United States, 72 Fed. (2d) 
569, C. C. A. 8th, Cert. Den. 55 Sup. Ct.|216. 

The appellants cannot now complain, moreover, 
that they were prejudiced by the inclusion on the 
jury of jurors who were never challenged for cause 
and whom the Court was never asked to remoye. 


District of Columbia Code, Section 919. 
Queenan v. Oklahoma, 190 U. S. 548. 
United States v. Gale, 109 U. S. 65. 
Alexander v. United States, 138 U. S. $53. 
Kohl v. Lehlback, 160 U. S. 293. j 
Howard v. United States, 58 App. D|. C. 
179. 26 Fed. (2d) 551. j 

Wassum v. Feeney, 121 Mass. 93. j 

Bristow v. Commonwealth, 56 Va. 634. 
Looney v. Commonwealth, 145 Va. $25, 
133 S. E. 753. ! 

Evans v. Commonwealth, 161 Va. 992, 170 
S. E. 756. | 
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Sectioli 919 of the District of Columbia Code is 
clearly applicable to this situation. That section 
provides: 

No verdict shall be set aside for any cause 
which might be alleged as ground for chal¬ 
lenge of a juror before the jury are sworn, 
except when the objection to the juror is that 
he had a bias against the defendant such as 
would have disqualified him, and such dis¬ 
qualification was not known to or suspected 
bv the defendant or his counsel before the 
juror was sworn. 

Queenan v. Oklahoma, 190 U. S. 548, involved an 
indictment for murder upon which the defendant 
was found guilty and sentenced to be hanged. In 
the course of the trial and after the jury was sworn 
in it developed that one of the jurors, contrary to 
his statements on the voir dire, was disqualified. 
The Court afforded the prisoner an opportunity to 
have the juror excused and the trial begun anew, 
but the Counsel for the prisoner answered that they 
had nothing to say, and the trial went on. It was 
argued in the Supreme Court that the defendant 
was thereby deprived of a Constitutional right 
which he could not waive. The Supreme Court, 
however, speaking through Mr. Justice Holmes, 
held that the prisoner’s objection came too late; 
that— 

it was his duty to object at the time if he was 
going to object at all. He could not specu¬ 
late on the chances of getting a verdict and 
then set up that he had not waived his rights. 
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Tlie Queenan case is directly in point here, yhere 
the appellants have failed to challenge several 
jurors, but now claim that since these jurorsjwere 
disqualified the appellants have been prejudiced. 

In United States v. Gale et al., 109 U. S. 61), the 
court held that, where a defendant pleads not 
guilty to an indictment, and goes to trial without 
making objection to the mode of selecting the grand 
jury, the objection is waived, even though ^ law 
unconstitutional, or assumed to be unconstitutional, 
may be followed in making the panel. As the court 
observed: 

I 

It would be trifling with justice,! and 
would render criminal proceedings a i^arce, 
if such objections could be taken gfter 
verdict. 

In Alexander v. United States, 138 U. S. 353, 
where, after conviction, it was sought to challenge 

i 

the method pursued by the court in impaneling the 
trial jury, the court said: 

It is the duty of counsel seasonably t<j> call 
the attention of the court to any error iiji im¬ 
paneling the jury, in admitting testimony, 
or in any other proceeding during the jtrial 
by which his rights are prejudiced, add in 
case of an adverse ruling to note an excep¬ 
tion. 

In Kohl v. Lelilback, 160 U. S. 293, it was held 
that the disqualification of a juror on account of 
alienage is only cause of challenge, which may be 
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waived, either voluntarily or through negligence,, 
or through want of knowledge. 

In Howard v. United States, 58 App. D. C. 179, 
26 Fed. (2d) 551, the appellant was convicted of 
murder in the first degree and sentenced to death. 
After verdict, it was contended that the statute 
under which the jury had been impaneled was un¬ 
constitutional and it was also argued that because 
one of the jurors was the wife of a Deputy United 
States Marshal she was disqualified. In affirming 
the judgment, the Court of Appeals reviewed the 
Gale, Alexander, and Kohl cases and held that the 
appellant’s contention came too late. 

In Wassum v. Feeney, 121 Mass. 93, cited with 
approval in Kohl v. Lehlback, 160 U. S. 293, Mr. 
Justice Gray, then Chief Justice of Massachusetts, 
said: 

When a party has had an opportunity of 
challenge, no disqualification of a juror en¬ 
titles him to a new trial after verdict. This 
convenient and necessary rule has been ap¬ 
plied by this court, not only to a juror dis¬ 
qualified by interest or relation, Jeffries v. 
Randall, 14 Mass. 205; Woodward v. Dean, 
113 Mass. 297; but, even in a capital case, 
to a juror who was not of the county or 
vicinage, as required by the Constitution. 
Declaration of Rights, art. 13; Anon., cited 
by Jackson, J., in 1 Pick. 41, 42. (Italics 
supplied.) 

In Bristow v. Commonwealth, 56 Va. 634, the 
defendant was convicted of second degree murder 


7 


and sentenced to five years in the penitentiary! On 
a motion for a new trial, it appeared that without 
negligence on his part he had been ignorant 6f the 
fact that one of the petit jurors had been a mehiber 
of the grand jury which indicted him, and thgt he 
had therefore failed to challenge this juror, j The 
motion for a new trial was overruled. On appeal, 
the court held that although the juror in question 
was, of course, disqualified because of his presumed 
bias, the appellant’s objection came too late. |The 
court said (56 Va. 648, 649): j 

To permit prisoners to avail themselves, 
after verdict, of pre-existing objections to 
the competency of jurors, as a mattejr of 
right, would not onlv be unreasonable,! but 
most mischievous in its consequences. The 
delays in the administration of criminal jus¬ 
tice, and the chances for the escape of! the 
guilty, would be greatly increased. Proper 
verdicts, especially in trials for grave of¬ 
fenses, would be continually set aside. A 
prisoner knowing, or willfully remaining 
ignorant of the incompetency of a juror, 
would take the chances of a favorable ver¬ 
dict, with him upon the jury; and if the 
verdict should be adverse, would readily 
enough make the affidavit necessary to avoid 
its effect. | 

Looney v. Commonwealth, 145 Ya. 825, 133 Sj E. 
753, involved a situation identical with that in 

i 

Bristow v. Commonwealth and the court adhered 
to its ruling in the Bristow case. 




8 


In Evans v. Commonwealth, 161 Ya. 992,170 S. E. 
756, it appeared that a juror in a murder trial had 
signed an affidavit which was filed by the prosecu¬ 
tion in opposition to a motion for a change of 
venue. It was held that although this disqualified 
the juror, his disability was a matter of record 
known to Counsel, and that having taken no excep¬ 
tion to his selection, the defendant could not 
complain. 

The appellants may argue that it would have been 
useless for them to challenge for cause any other 
jurors since they had already discovered the trial 
court's attitude on the matter. It would indeed 
be a peculiar rule, however, and one which would 
lead to endless confusion and gross miscarriages 
of justice, if counsel’s feeling of frustration, in¬ 
duced by one ruling of the trial judge, could re¬ 
lieve counsel of the necessitv of making his record 
in the proper form by asking for rulings and tak¬ 
ing his exceptions. Counsel now asserts, in other 
words, that the court's ruling would have been 
erroneous had it been asked, but the Government 
respectfully submits that no trial court should be 
reversed because of an imaginary ruling on an 
imaginary question. 

It thus appears that the appellants cannot com¬ 
plain of the presence on the jury of jurors who 
were not challenged; nor can the appellants com¬ 
plain of the overruling of their one challenge for 
cause to a juror who has thereafter peremptorily 
excused. We now consider the case of the one 
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juror who was challenged for cause and who Served 
on the jury. 

As we have noted, the appellants announced that 
they were satisfied with the jury when the^ had 
remaining one of their peremptory challenge?; and 
the great weight of authority holds that uhtil a 
defendant’s peremptory challenges are exhausted 
he may not complain of the action of the cotirt in 

i 

overruling his challenge for cause to any particular 
juror who afterwards served on the panel. 

State v. 'Humphrey, 63 Ore. 540; 128 Pac. 

824. | 

People v. Aplin, 86 Mich. 393; 49 N. W. 

148. | 

Collins v. People, 103 Ill. 21. j 

Wilson v. People, 94 Ill. 299. 

Bryant v. State, 7 Wyoming, 311; 51| Pac. 

879. j 

State v. Smith, 49 Conn. 376. | 

State v. Elliott, 45 Iowa 486. 
Commonwealth v. Spahr, 211 Penn. 542; 

60 Atlantic, 1084. | 

Dakota v. O’Hare, 1 N. D. 30; 44 N. W. 

1003. | 

State v. Fondren, 24 Idaho, 663; 135 Pac. 

265. ! 

Thompson v. State, 121 Texas Crim. Apps. 

234, 51 S. W. (2d) 314. 

Davis v. State. — Okla. Crim. —; 12 Pac. 

(2d) 555. | 

McDonald v. State, — Okla. Crim. —; 15 

Pac. (2d) 1092. | 

i 

95881—36 - 2 
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McGotcan v. State, 9 Yerg (Term.) 184. 

Jenkins v. Mitchell, 40 Neb. 664; 59 N. W. 
90. 

In State v. Humphrey, 63 Ore. 540, 128 Pac. 824, 
the court said: 

Among others, there were six jurors, in¬ 
cluding one John Slane, who were exam¬ 
ined about their qualifications to sit in the 
trial. To each of the six the defendants 
interposed a challenge for cause, which was 
overruled. On this action of the court the 
defendants predicate their first assignment 
of error. The bill of exceptions reports 
only the testimony relating to these six 
jurors, and shows that five of them were 
challenged peremptorily by the defendants. 
These five peremptory challenges are the 
onlv ones that were used by the defendants 
so far as disclosed by the bill of exceptions. 
Mr.i Slane was accepted by the court and 
served as a juror at the trial of the case, not¬ 
withstanding the defendants had challenged 
him for cause. 

1. It is well settled that, although the 
court sitting in the trial of the cause may 
have erred in overruling a challenge for 
cause, vet the error is cured bv the exercise 
of a peremptory challenge against the juror 
in question. 

It remains to consider the error asserted 
as to John Slane, who was one of the jury 
which convicted the defendants. The bill of 
exceptions presents a case where defendants 
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had exhausted only five of their peremptory 
challenges when their objection for qause 
against Slane was overruled, and it doek not 
show that the defendants ever used any of 
the remaining seven peremptory challenges 
allowed then bv statute. Some authorities 
hold that, if the court erred in overruling the 
challenge for cause, the defendant is not 
bound to cure the erroneous rulings oil the 
court by using such challenges * * *. 

On the other hand, bv far the larger lium- 
ber of authorities hold that, until a defend¬ 
ant’s peremptory challenges are exhausted, 
he is not in a position to complain of the ac¬ 
tion of the court in overruling his challenge 
for cause to any particular juror who after¬ 
wards served on the panel. These lgter 
cases seem to teach that the law has provided 
not only challenges for cause, but also tfiose 
peremptory to enable the defendant to pro¬ 
tect his right to a fair and impartial jury; 
that, unless he avails himself of all those 
privileges whenever the occasion arises, lie is 
in a sense leading the court into error wpich 
he might have cured if he had been so dis- 
posed, and not having obviated the epror 
when he could he is in no position to com¬ 
plain. [Citing many cases.] 

In People v. A pi in, 86 Mich. 393, 49 N. AY. i48, 
the defendant was convicted of burglary. On ap¬ 
peal he contended that the trial court had im¬ 
properly overruled his challenge for cause to a 
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juror who sat upon the panel. In affirming the 
conviction the court said: 

We need not determine the qualifications 
of the juror under this record, because the 
defendant did not challenge the juror per¬ 
emptorily, nor exhaust his peremptory 
challenges. Until a respondent has exer¬ 
cised all his peremptory challenges, he can¬ 
not be heard to complain of the retention of 
an alleged incompetent juror. Suitings v. 
Shakespear , 46 Mich. 408; People v. 
Barker , 60 Id. 277; Theisen v. John, 72 Id. 
285. 

In Collins v. People, 103 Ill. 21, the defendant 
was convicted of robbery. He contended on ap¬ 
peal that the court had erred in overruling his chal¬ 
lenge for cause to a juror who sat in the case. The 
challenge was on the ground that the juror did not 
understand English. The conviction was affirmed, 
however, the court saying: 

Without stopping to inquire whether the 
juror was incompetent on the ground sug¬ 
gested, it is sufficient to say that it does not 
appear that the accused had exhausted his 
peremptory challenges, or that he subse¬ 
quently had occasion to use all his peremp¬ 
tory challenges, and such being the case, 
under the authoritv of St. Louis and South - 

■v 

eastern R. R. Co. v. Lux, 63 Ill. 525, the ob¬ 
jection is not well taken. 

Bryant v. State, 7 Wyoming, 311; 51 Pac. 879, in¬ 
volved a conviction of assault with intent to com¬ 
mit murder. The defendant urged on appeal that 
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the trial court had erroneously denied his chal¬ 
lenges for cause to two jurors who sat in the case. 
The Supreme Court of Wyoming, however, re¬ 
jected his contention, saying: 

With regard to the other juror, Mr. Jones, 
he had stated that he was prejudiced 
against the accused as a man, but not ip the 
present case; that he could, however, give 
him a fair and impartial trial. The preju¬ 
dice would seem to have existed in the inind 
of the juror because of the character or 
habits of the prisoner. It is unnecessary, 
however, to consider the effect of such bias 
upon his qualification as a juror. Thp de¬ 
fendant did not exhaust his peremptory 
challenges, but waived the last one, whddi he 
was entitled to exercise. When the oppor¬ 
tunity exists to excuse a juror who ife be¬ 
lieved to be disqualified, and advantage is 
not taken to it, the error, if any, in overrul¬ 
ing a challenge for cause, is not reversible. 
Carter v. Territory, supra. 

The defendant could have challenge^. the 
juror peremptorily. He failed to availjhim- 
self of that privilege, evidently satisfied to 
allow him to remain. He can not now jcom- 
plain. 

In State v. Smith, 49 Conn. 376, the defend¬ 
ant was convicted of murder in the firslj de¬ 
gree and he appealed, contending that the trial 
court had improperly overruled his challenge^ for 
cause to two jurors. The conviction was affirmed 
on the ground that 4 4 where a prisoner has fpiled 
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to exhaust his right of peremptory challenge, it is 
no ground for granting him a new trial that a chal¬ 
lenge for cause was overruled.” 

In State v. Elliott, 45 Iowa 486, the defendant 
was convicted of murder in the second degree. He 
appealed, challenging the qualifications of certain 
jurors. The Supreme Court said: 

Three persons called as jurors, Slaughter, 
Chance, and Wright, were, upon their exam¬ 
ination as to their qualifications as jurors, 
challenged for cause by the defendant. The 
challenge was overruled. The abstract 
shows that Slaughter and Chance were chal¬ 
lenged peremptorily. The abstract does not 
show that Wright was so challenged, and it 
does not appear whether or not he served 
upon the jury, but the jury was accepted by 
the defendant without exhausting the per¬ 
emptory challenges to which he was entitled. 
If, then, Wright was allowed to serve upon 
the jury, it was by the defendant’s voluntary 
act.i If the ruling of the court in overruling 
the challenges for cause was error, it was 
error without prejudice. If defendant has 
exhausted all his peremptory challenges a 
very different question would be presented. 
State v. Davis, 41 Iowa, 311. 

Dakota V. O y Hare, 1 N. D. 30, 44 N. W. 1003, was 
a murder case in which the defendant’s challenge 
for cause to a juror named Anderson was overruled. 
On appeal the court refused to consider this alleged 
error since it did not appear that the defendant had 
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exhausted his peremptory challenges. The bourt 
said: 

If defendant’s peremptory challenges 
were unexhausted at the time his challenge 
for cause was overruled, Anderson coqld, if 
objectionable to defendant, have been gotten 
rid of by peremptory challenge. Under 
these circumstances, this court will not con¬ 
sider the error assigned in overruling the 
challenge for cause, because it does ndt ap¬ 
pear that defendant was prejudiced by such 
ruling. By a decided preponderance of au¬ 
thority, the rule is established that no advan¬ 
tage can be taken of the improper overriding 
of a challenge for cause to an individual 
juror where the party ruled against has not 
previously exhausted his right of peremp¬ 
tory challenge. 

The other cases cited, which have not beeij dis¬ 
cussed here in detail, all hold that the exhaustion of 
a defendant’s peremptory challenges is a condition 
precedent to a claim of error in overruling a jchal- 
lenge for cause. 

In C rate ford v. United States, 212 U. S.j 183, 
where the Supreme Court held that under the (com¬ 
mon Law government employees were not qualified 
as criminal jurors, the court particularly doted 
that “ during the organization of the jury the de¬ 
fendant exhausted the peremptory challenges 
allowed him by law” (212 U. S. 193). 

In Kleindienst v. United States, 48 App. t>. C. 
190, which is relied upon by the appellantsj the 
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defendant filed motions asking that the trial be cer¬ 
tified to another division of the court or that a jury 
panel be required to be certified from another divi¬ 
sion to hear the case. The motions were supported 
by an affidavit setting forth that the members of 
the panel then in attendance upon the court had 
heard testimony in another case which was highly 
prejudicial to the defendant. These motions were 
overruled and the case was called for trial. It was 
admitted on appeal that during the organization of 
the jury iwhich followed, the defendant exhausted 
his peremptory challenges (48 App. D. C. 198). 
This court held that under the admitted facts, the 
refusal of the trial court to grant one of the mo¬ 
tions made by the defendant before trial, deprived 
the defendant of a very substantial right “and 
amounted to such an abuse of discretion as to 
require a reversal of the case." 

This distinction between the Kleindienst case 
and the instant case is obvious, for in that case the 
defendant seasonably placed before the court in 
a written motion the question which he wished to 
raise, and he thereafter exhausted his peremptory 
challenges. This court in the Kleindienst case was 
not dealing with imaginary challenges. 

2. The search and seizure 

The search warrant in this case directed the mar¬ 
shal to search certain premises “said premises be¬ 
ing described as 1121 14th Street NW., and being 
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within the District of Columbia." The evidence 
at the hearing on the motion to suppress ancj. at the 
trial clearly demonstrated that the entire building 
at 1121 14th Street NW. was devoted tcj gam¬ 
bling purposes. The bookmaking joint pn the 
fourth floor was reached by walking up stairs 

i 

which lead through the second and third I floors, 
and was guarded by barred doors and lookout men 
stationed on one or the other of those floods. A 
signal device, operated from the cigar store pn the 
first floor, warned those in the gambling joint of 
the approach of police. The “billiard parlor 7 ' on 
the second floor was in disuse and covered with 
dust at the time of the transactions mentioned in 

i 

the evidence. The “Kayeuckea Athletic Clujb” on 
the third floor was likewise in a sad state of neglect 
and disuse. In short, it was apparent from t^ie ev¬ 
idence that each portion of the building was tm in¬ 
tegral part of the illegal whole. 

j 

It also appeared in the testimony that the appel¬ 
lant Irwin controlled the entire premises and it 

i 

was admitted that the premises were leased in the 
name of appellant Gibson. Under these circum¬ 
stances a search warrant directing the officers to 
search premises described as “1121 14th Street 
NW. ’ ’ was clearly proper. Steele v. United States r 
267 U. S. 498. | 

i 

i 

i 

i 

I 
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CONCLUSION 

In conclusion it is respectfully submitted that 
the judgments and sentences appealed from should 
be affirmed. 

Respectfully submitted. 

! Leslie C. Garnett, 

United States Attorney. 
Roger Robb, 

Assistant United States Attorney. 
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